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TO THE 


RIGHT HON RLE GEORGE LORD ArCKLAND, C. G. C. B., 
GOVERNOR GliNERAL OF INDIA IN COUNCIL. ‘ 

• 

My Lord, 

• 'riio IVnal Coilo uliich, acconlina: (o tho «>nK'rrt of 
Go\oninient of the loth of June IKTi, we had the lniifor lo Uy befon* your Lonlslnj^ 
in Council on the ‘Jd of Mayljwt, has now been printed under our supermtoideinr, 
and b;us us well as the Nole^, been carefully revised and eoiu*eted by u^, uhile iii 
the ]h*ess. 

• • 

I'he time vhich has been euiploved in fi .lining this body of law wil! not be 
thought long )»\ aiiv per'^on \^l^> w ac<juauited wiili the nature of the labour winch 
such wort" n'lpurc, and sMih tlie hi>toiv ot other \Vi>iks ot the same kind. We 
bhould however been able to lay •it before vour Lordship in (‘ouneil many 
inonvli^ carluT, but ^or a succossnm^of nnfortuniite eircvnnsUuiees against which it 
was un]u»^«ble to piovnle. During a gn*at part of the vear tlh‘ (.'oinniis.sion 

w a*' iendeie<i almost enlinds luenii’ient hy llie ili-healtli (»f a iiugonl) of the Mi*in« 
bers : aiuHvM* were .iil(»g<’t}ier d<'pn\ed of tlie vjiluable services of our colleaguo Mr. 
CanuToii, at tin' verv tune when those seivici's were most lUMMleil, 

Jl IS hardlv ne^^s^ary for ns to intieat \nur f.ordslnp in Council to exuinmo 
with candour tin* work wlmi^ wc now suhiiiit to you. 'I’o tlio ignorant and im^N- 
peiu'MMsl the ta-k in wlin li wt" have b»*cii cngag(‘d may appeal easy and simpliN 
Jhit the mciiihci^ »>! the Jiidian (.ioverniiient are doubtless well aware that it 
among the mo-^t ditlinilt ta^k-^ in which the human mind can heemplo\ed; tint 
pci’**on^ placed in eireunistanees far moie favour.ihle than ours have attempted it 
VMth v(M\ douhttid su< ees*« ; that the he^t ('o<les ext.int, il malignantly entn iKed, 
j v\dl he tound to iunn*'h matter for <*ensure in every pag*' ; that the inont eopiou^ aiid^ 
prci iM' of human language'^ furnisli hut a verv imperlect nun hiiierv to the h‘gl•^la- 
lor: that, in a work so e\t«ii-ive and eoinphealed that on wliieh wi* have Iumui 

emphned, theVi; will inevitahlv lie, in spite of the mo‘-t anj^ious care, honie omi^snms 
aiifl ''oine inciiiisisteneies ; ainl tiiat we h;|ve clone as mm h a^ l ould reasruiahl) liu 
•^peeled from u» if we have turm-hed ;^he (lovei ninenl with that wlm h mav, hy Hug- 
gOfrtions from cxperiencefl aud«judieiuus jiersons, he iiftprcAed into a good Code. 

• 

Yonr Lordship in C’ouneil will h<‘ prepared to fnnl ui this j»erformnnee 
those defects whith must neecs.sanly he found in llie fiist jioition of a (/ode. 
Such is the relation which exists In-tweeii the difTenuit jiaits of the law, that 
no part can he brought to perfection while th<* i>th(‘r jArts reyuuii rude. ']‘he 
IVnal Code cannot be clear and e\pli<*it wMlIe the »cubs(aiiti(^r einl law and the 
law of jiroee<lure are <lark and <onfiir(»d. While the rights of indiv idu;vL and the 
powers of public fgiictionarieB ar% umertaiii, it cm n not alw^iys be certain whether 
thor^e rights have hem atta^^ ked, or those jxiwer.s execederl 

Your I^rd.ship in Council will perceive that the i«}>tern of penal law 
wliieh we projiose ta not a digest of any existing hystein, ^and that no exii<ting 
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sjfttrm liaH fiirnishod us cton \\ith a croundwork. Wo trust lliat your LunMi'p in 
f'ouiuil \\)11 not iuf<*r tli.it we iiavo uoLdoftod to eiujuiro, a- ^^c arc roiiunam^- 

0(1 to do l»y Parlianiont, into the proMUit .-tate^ot that pait of ih(' Jm', orthiti'i 
other part"-, ai our labour^ we likely to reioniniepd uiihpqjinLr ai.d 

ihe<ntne swi^epint; a\\a\ of ancient U'^a^i*^. We are jjeifcctlv ‘aw.ii (' <f the ^a]ne 
of that ‘'auction which hjii^^ pre-ciiption^afld national fechi)': i:i\«* tn iij'tiliUioii-'. 
VV e are jx'ricf tl\ auaie that lau-^i\4»rij <jn^dit not to .di^rei:ard e\ei] ‘.he unrea- 
son, ildi* jircjudn e^i of tUoHc for. w horn iho} le'.n-^late. So .sen*'il>k.‘ arc we ol the 
^ importance ol the-e coiiiideralioris, that, thon^di tli^re are not tin- ' aim* o1»jcl- 
lion- to innovation in jiriial le‘M-laUoii as to inno\ation atVectinu ^c-!.'! le/lt' ol 
jiropei ty, \et, if wc* had foTind India in po-.^(‘s^i<fli ot a s\^rein ol (nniToal law w lie li 
tire p4-()ple reiuirdc<i with jiaitialitu we ‘-lionld lia\c he<*ii Im lined rather to aMert.uii 
It, to di^eif It, and niorh'ratc'ly tt» eoire»t it, than t(t a ^\rtein tural iim iit- 

ally ( Idle rent. ^ • 

• 

lint d .ipp(*ars to us that none ol ^ht* sys^teiri" (d penal kiw < >t.iMi-he(l m 
Hiitish India lias any < laini to oiir atteiitnfii, e\<ept wind it nia\ deiiw.tioiii 
d.->own intrinsic exe<‘lh‘nc<* All tlin.-e an* loreiifiL All wfie®inir(»<lii< ed 

hy con([ueror», ddlerim/ in ra(‘e, ni.innei'', )anyu.ir.ns and n‘hi:»on tiom the LTeat 
mass <d the pe<»ph*. 'riie*ciinunal Iav> ol the lI^mloo^ wa*' Ion.: a.'o upei-t ded, 
thion/^li the trteater part ot the 'I’ei i itviu*-* now i^uh|e«*t tt) the C’oin}>.in\, h\ that « f 
(h <4 Maliomedan^, and is ciulalnly tlu’ la-^t ''\*^tem ol <ti:nnial law win h en eiiliuh- 
t(*iied un<l liuniaiu* ( io\(*i inneiil vuuild he df^'pe^^ed to nwi^* I he .'daot.mr d.ui 
crinimal law lias in if * fuiii heeu supiT-tshsk to a Cereal e\:ent, !>\ iheil hi^li 
lle^Mihitnnis. Indeed, in tia* 'J’eri itoi les sn!)je< t llie l*ie>ait'ne\ nt Ihanlnv, 
the (iimiiial law ol tla* iMahonu'dans, as w**!! a^ llial of tlu' Ilniil.a»-, h i- Ins n al‘o- 
^ndliei discarded, except m one }Kirtteul.'ii ila-'sot c,l.''e^ ; and even in bu h ('a-c-, 
it Is not inip<'vative on the Judi^e to pay any attention to it. rin* Hritkli lu‘i:u- 
latioim, having been made hv thiee ddVerent leuisl.ilni t*'-, < (»rit.im, .u, mi_lit he 
eX[)eeted, veiv ddl'en'id provi^ionn. dims in ]leiu:al smioiH loi^onie- aie pnrn^h.i- 
l>le with iinpii^onineid loi a term dt»iil)le ol the leim fixed iv>i jmmiiuv ^ in iho 
Hoinhav IheMdency, on tin' eonti,uv, peijnry is pm^ishahle with impii nunuU 
lor a tonu doiihh* of tlie^ term lixed tor the iim.st j;^eravate<l f.>IJ'^^le‘' - ri the 
IMadras IVesidenc) , the two ollenees are exaitlv «m tie* ^ame to<»liiitr ; In tho 
llonihax Presideiict the escape ol a eoiiviet is puiushed with iinpns,)nim ru fci a 
term d(»uj)le ot the t4‘nn asfiLnied to that oflVnee the two I Veaidencic- j 

while a emnei i- punished with little more than half tin* iin]>n-^mment a^^iLoud }.) 
hw otVence in the other two IVesnlemaes. { in IJenual tlic pun ha^uu of ileji- 


* lieiiLTnl Ke}.:n’atioii^\ \'l I (»1 ISIT. Scclictn 1 \. • 

I r>ouih.i) ^Hci;ulation \I\ ul .'seeimm \\ 1. ami W II. 

I iMijjthas Regulation \ I of IMl, Sectnm IIJ. 

Iwmduiv KetrulatiHii \IV of 1S?T. Seetion aiul R « i; n n V nf ISTl, 

Section I. lt( D^ml lU i^uluiion X i 1 i»t ISIH, See. f'l. I. ^^a.Ira^ Ht'irulaiion \I of 
J>ee ^ , Cl. 'J. 

II liondnir UepiUtton \1V of lS*i7. Seetion XVI II. Ben^'al Hcjirnlailon XVII 
of Is 17, Sivtuni 1\. ^Padrll.s Re^ulutiou II of lS*iL\ Section V. 
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mental ncH'Cssaries from Sol«lier«i is? not jwinis*liahle, at ("aleutta, au<\ there 

puini'hable with a fine of oiilv fifty rujieeA.^ In the Madras P^e^ldeuey »t is puni^liahle 
with a fine i/ffor^} rupees. f Iji the HoudiaY Pre»idenry it is puni>lmlde \\\t>i impn- 
sonnient^ for four years J In Beiiijal the \en<im^ of Stamps w itliout a hcoiui' is 
piiyishaWe with a moderate fine; and the purehasin^ <if SiampH triim a jum^ou not 
licenced to sell them is not puiiisht^l at all.§ In the M«idras Piesideiu*} tile vender 
is punished with a short imprisonment; hut there aNo the purchasi'r is not juini'^lied 
at alL I In tln*-llaniha\ Presidency, both the^ vendor^ and the purcha-jcr aie hahle 
to Linpnsoiiuieut for tears, and to flo^iriug.fl ^ 

• 

TlTus widely do the systems of penal law now estahli died in Ilritish Imli.i 
ditfor from each othei^ Nor can we ret‘t>nimen<l an\ one of the thnu* sx.stetn- as 
fnrnidiliii: o\en the i ndiinents of a go»Hl (‘ode. Hie penal law of Ihmiral and nl 
tlic^ Mailras IVe.^ideiu y i*' m tael Mahornedaii law, \\hu*h has irvadualU been lii^- 
torteil to such an e\t(Mit as l<» <lepii\e it of aU title 1(» the reh;,Mous vemMntiou of 
^Ialunnedan«, \et wludi let.ims #mou:;h of il" oiii:inal peculiarities to pmplev and 
eneumber the adiiuui*'tratioif of juMiee. In suh^'tanee it now ditfers at least as 
widfl\ from the Mahoiiiedan penal law as the penal law i)f Kiigland diflers fiom the 
])enal law of rranve. Y et tech meal terms ami nice distinct ions borrowed tioiii the 
Ma^iomedan law are still re’aimd. Votimig i5 more usual than (oi \\\v ( «»lnts 
to a^k (he law olliems what ])ums\}fnen( tlie Mahoni(‘dan law* preserihe^ in a 
lupotlu’tual I and then to nirtn t that piiiiishnienl on a person who i> n»>t willnu 
that h\ jmtliet^ al < ase, and who h\ the Mahoiiiedan law would he hahle eitlun to 
a liiHeient pmnslnncifl, or to no punishment. We l>\ no means piesiniie to con- 
deinu the polu v whu li I<*<i the Jh iti^li ( ■•>\eiiinicnt to \etamf and ;jiailual!\ to 
niodifv, the ^\'.teni ot (rniunal )ui eprudeiu e w Inch it fuinui cstahlishcd m !hcst» 
))roMnc(‘-.. Ihir It 1^ cvulcnt tint a body ol law thus ioniied inust, cfinsidend 
nierelv ar> a lash, ot law, 1><* <h‘fe» ti\o and iiu oiuenient. 

• 

'Phe |»en.il law of tin* lloniU.i\ Pre-idmicy is all contained lYi the llegulatigiM , 
and almost all to 1 h* lound m one e\tensne Ke^odatioii.'^ ^ 1 he (•#o\em- 
nicnt oi that Presid(«ic\ ajijjears to ha\e het'ii fully hcnsihle oi the ercat aiUaiita'o* 
whidiinust .iri'C Iron) phn iiie tie* wh<dc law in a written loiiri beiore iIiohc w}if> arc 
to adrmtUftter, and tbo.i* wb<i are oIm*> it , and, whatever may be tin* iiii})erli*< tions 
of the e\ei ution, hii»h ju um* os <lnc to the (h 'l*he (ourse who li wc recom- 
mend to the ( lovi niiwcnt, and winch 'onn* may pcrliuph l oiisidei as too 

C all utta Kui* OrdmuiKr and lU 'Jl a A Hcgistir*d l'5th Nov. 

1821. 

\ Madra.-. lb^nilatii>n \IV' ol 18 12, '^•ftion 11, ( |, |. 

I llornhav Ur^nliUioii \\I1,(>1 8<*< \ 1 \. •* 

§ lb ngal Itciriilauo/i \ ni I s2*^ S# r tjoii IX, (/I. 2. 

Alaflra* Itc^oilation \lll of I Mb, (loll X, d. JO 

€ Houihav Uegululion Will of iH 27, S'xlioa IX, Cl- 1. 

<» t 


bornbay Ucgulation XIV' of 1S2T. 
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darings has already been tried«at Ilombay, and has not produced any of those 
effects which timid minds arc disposed to anticipate even from the most reasonable 
and usdful innovations, lliroughout a large territo^, inliabitcd Jo a great extent 
by a newTy conquered population, all tlie ancient systems penal law were at once 
fiupcrsc<led by a Code, and thia without the smallest sign of discontent among ^lio 
people. ^ • 

• 

1 1^ would have given U)^ great 4 >leasure to have found that Code Huch as we 
could with propriety liavc taken as the groundwork of a C^le for all India. But 
wt* * * § regret to say that the penal law of the Bon^hay I^residency has, over the 
penal Ijiw of the other Presidenftics, no superiority, flxeept that of being ifigested. 
In framing it, the principles according to which crimes ouglit to be classified, and 
punishments apportioned, have been less regarded than in the legislation of Bengal 
and Madras, I'he secret destroying of any property, though it may not be wc^rtli 
a single rupee, is punishable with^ imprisonment for fixe years.* Unlawful con- 
finement, though it may last only for a quarter of aii hour, is punishal>le with impri- 
sonment for five years.^ Every conspiracy to injure* or impoverish any person is 
fumishahle xvith imprisonment for ten yoars;J: so that a man who engage^ in a ildtign 
ns atrocious ns the gunjmwder plot, and one who is party to a scheme for putting 
off an nnsouml horse on a purchaser^ are classed together, and arc liable to exactlv*the 
same punishment. Under this law, if two meij eoncert a |>etty theft, and afterxxards 
repent of J:heir purpose and ahatidon it, each of them is liable to tvxenty nines 
the punishment of the aetnnl theft.§ All assaults which cause a sex cat shock to the 
mental feelings of the sutferer are elassed xvirli the atroeimfl crime of ra|»e, and 
are liable to the^mnislihient of rape, that is, if the Courts shall think fit, to iin- 
prisonincnt for fourteen ycars.jl '^riie breaking of the xvindow' of a house, tlie dash- 
ing to pieces a china cup xvithin a house, the riding oxer a field of grain in 
hunting, are classed xxith the oriinc of ar^on, and arc punishable, inrrcdihh* as it 
may appear, with death. 'The folloxving is the law on the subject • “ Anx ])<*r«ou 

who shall wilfully and xvrongfully set fire to or otherxvise damage or destroy 
“any jmrt of a dxvelling house or building appertaining thereto, or projMTtv rrui- 
“ tained in a dxvelling house, or building or ench^sure ap))ertaiiiiiu; thereto, or en>ps 
standing or reaped in tlie field, shall be liable to any of the puiiisiim^Mits specified 
“in Section III of this Regulatioii.^lf The Section to which reference is made 
eontaiiis a list of the punishments authorized by the Bombay Code, and at the head 
of that list stands death, ♦ • 

But these errors, the effec'ts probably of inadverteiiee, are not, in our opinion, 
the most serious faults of the penal Code of Bomha}. That Code contains enact- 


• Kegulation XIV of r827» Section XLll. Qause 2* 

llegiilntion XIV of 1827. Section XXXIII. Clause 1. 

X Hegnlation XVll of 1828. • 

§ Uegulatioii XIV of 1837, Section XXXIX. 

II UVgiilntion XIV of 1827, Section XXIX. Clause 1. 

5 Regulation XIV of 1 827, JScction XLll. Clause 1. 
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menta whidi it is impossible to excuse on the ground* of iBadvertenre» ensctmenta 
the Unguage of which shews that when they were flramed their whole effect was 
fully understood, ayd which appear to us to be directly opposed to the first (^inci- 
pies of penel law. One of Jthe firej principles of penal law is this, that a person who 
merely conceals a crime after it has been committed ought not to be punished as if ho 
had himself committed it By the Bypibay Code the concealment after the fact of 
murder is punishable as murder : — the concealment after the fact of gang-robbery 
is punishable as gang-robbery — and this, though the concealment after the faot of 
die most cruel mutilaiionil and of the most atrocious robberies committed by ribt 

more than four persons, is not pumshed at alL 

• . * • 

If there be any distinction which more than any other it behoves the legis- 
lator to bear constantly in mind, it is the distinction between harm voluntarily 
caused and harm involuntarily causinL Negligence, iydeod, often causes mischief 
and often deser\'es piinishmont. But to punish a man whose negligence has pro- 
duced some evil which he never conteinplatc<i as if bo had produced the same 
evil knowingly, and witli deliherfite malice, is a course which, as far as wo are 
aware, ao jurist has over recommendc<l in ^theory, and which wc are confident that 
no society would tolerate in practice. It is, however, providtHi hy the Bombay Code 
that the unintentional commission of any act punishable by tliat Code shall ho 
‘‘ punished according to the Court's judgment of the culpable disregard of injury 
“ Uj others e>inccd by the person committing the said act, but (he punishnv*nt for 
such unintentional commissidn shall not exceed that prescribed for the offence 
‘‘ committed. • 

• • 

We ha> e said enough to shew that it is owing, not at all to the law, but solely 
to the discretion and humanity of the Judges, tliat great cruelty and injustice is not 
daily jierfKJtrate^l in the Criminal ( *ourts of the Bombay Presidency. 

• 

Many important (’lasses of offences are altogether unnoticed by the Bombay* 
Code ; and this omission appears to us to Ik* very ill supplied by one sweeping clause, 
which arms the Courts •with almost unlimited power to punish as they think fit 
offences against morality, or against i!ie peace and good order of society, if those 
offen(‘es are penal hy the religious^Uw of the offender, f I'his clause dcH*s not 
apply to people who profes.^ a religion with which a system of penal jurispru- 
dence is not inseparably oonnected. And from this state of the law sotiio singular 
cotii^piences (pllow. For example, a Maljom(*dan is punishable for adultery : a 
Christian is at liberty to commit adultery with iinjuinity. 

Such is the state of the penal law in the MofiissiL In the meantime the popu- 
lation which lives within the local jurisdiction of the (>>wrts established by tlie Royal 
Charters is subject to tlie English Criminal law, that U t4i,sa>% to a very artificial 
and complicated system, — to a foreign system, — to a system which was framed with- 
out the smallest reference to India, — to a system which (jyen in the country for which 

• KeguUtion XIV of 1827, Section 1, Clause 1. 

f Regulation XI of 1827. Section I, Clause 3. 

X Regulation XIV of 1827, Sectiwi 1, ClaBse 1* 
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it was framed U ganeraUy consulBrad aa requ'uiog exteoalTe reformt — ^to a system 
frnally wUch ttaa just been pronouneed by a commission oomposed of able and leara* 
ad ^glislt lawyers to be so deiecttve that it can be reformed only by being entirely 
t4kcD*to pieces aod reconstructed.* , • 

Under these circumstances we have no| thought it desirable to take as the 
groundwork of the Code any of the systoms of law now in force in any part of lodioe 
Wo^ have^ indeedy to the best of* our ability^ compared the Code with all those 
Njpstemsy and we have taken suggestions from all ; but wcdiave not adopted a single 
provision merely l>ecauso it formed a part of any of those systems. Wo liave also 
compared our work with the tnost celebrated systems of Western jurispAidencc, as 
far oa the very smoty means of information which were Accessible to us in this 
country enabicc} us to do so. We have derived much valuable assistance from the 
f^'raiKsbJ^.9def wd from tlio decisions of the French Courts of Justice on questions 
touching tho coustruc^tion of tliat Code. Wo have derived assistance stiff more 
valnnhle from the Code of LouiiHana» prepared the late Mr. Livingston. We 
are the moro desirous to acknowTcdge our obligatidtis to that eminent Jurist, because 
we have found ourselves under tho necessity of combatting his opinions on some 

important questions. 

• • • 

The reasons for those provisions wjiich appear to us to require exfdana- 
tion or^dofenee will bo found appended to tho Code in tho form of Noto*^. SliouM 
your Lordship in Council wish for fuller information as to the considerations by wdiich 

wo have been guided in framing any part of tho law, we slmll be rcadv to afford it 

• • 

One peculiarity in ilio manner in which this Code is framed will immediate- 
ly strike your f.ord^hip in Council. Wc mean the copious use of illustrations, 'lliesa 
illustrations will, we trust, greatly facilitate the understanding of tho law, and will 
at the sumo time often servo as a defence of tho law. h\ our deBnitioiis we have 
repeatedly fouiiTl ourselves under the necessity of sacrificing neatness and perspicuity 
to firecusion, and of using harsh expressions because w'O could find no other expres- 
aions which would oouvey our whole meaning, and no more than our whole mean- 
ing. Such definitions standing b^ themseUca might repel and perplex the reader, 
and would jierhaps bo fiJly comprehended only by a few studoiits after long 
application. Vet such definitions are found, and must be found, in every system of 
law which aims at accuracy. A* legislator may, if he thinks fit, avoid such defini- 
tions, and by avoiding them be will give a smoother and more attraq^ve appearfiico 
to his workmaiuship : but in that case he flinches from a duty which he ought to 
j)erfomi, and which somebody must perform. If this necessary but most disagree- 
able work bo not performed by the lawgiver once for all, it must be constantly per- 
formed in a Hide and imperfect manner by every Judge in the Empire, and will pro- 
bably Iw iiorformod by* no two Judges intfaomme way. We have, therefore, thought it 
right not to shrink f^m the task of framing these unpleasing but indispensable parts of 
a Cixle. And we hope that wj^en each of these definitioi^ is followed bv a collection of 
crises falling under it, and of cases which, though at first sight they appear to fall 

• 

* Letter to Lord John Rutsdi, from the CommisBioDeri appointed to inquire into the 
state of the Criminal Law, dated I9lh Jannarj 1837. 
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under it, do not really fill under it, tbedefinition and die raasooa which led to tlie 
adopdon of it will be readily undentood. Theilluatratioas will lead the mind of the 
atudent through the same atepa by which the minds of those who framed thv’ law 
proceeded, and may sometimes shew him that a {dirase which may havelitruck 
him as uncouth, 'or a distinction which he may have thought idle, was dolibrrahdy 
adopted for the purpose of including or eacludtng a large class of important caw's. 
In the study of geometry it is constantly found that a theorem which, read by 
itseify conveyed no distinct meaning to the mindy becomc^t perfectly cloar as sooi) as 
the reader casts his eye over tho statement of the individual case taken for the piar* 
pose of demonstration. Our illustrations, we trust, will in a similar manner &cilitate 
the study of the law. 

There arc two things which a legislator should always haro in view while he 
is framing laws : the one is that tliey should bo as far as possible precise ; the otlier 
that iHoy should bo easily understood. To unite {precision and simplicity in defini- 
tions intended to include large classes of tbingSy and to oaclude others very similar 
to many of those which are included, will often be utterly impossible. Under such 
circumstances it is not easy to say what is the host course. That a lawy and especi- 
ally a penal law*, should be drawn in words which convey no meaning to the people 
who are to obey ity is on e\il. On tlie other hind, a loosely worded law is n6 
law, and to whatever extent a legislature uses vague expressionsy to that extent it 
abdicates its functioaa, and resigns tho power of making law to the Coprts of 
Justice. * ^ 

# 

On the w hole, w'e are inclined to think that the best coursers tlial which we have 

adopted. We have, in framing our definitions, thought principally of making thorn 

pre<*ise, and have not shrunk from rugged or intricate phraseology when such 

pliraseohigy api>earcd to us to be necessary to precision. If it appeared to us that 

uur language was likely to perplex an ordinary readier, wc aildod as many illustra^ 

tioiis as we thought necessary for tho puqioso of explaining it. The definitions 

and enacting clauses contain the w hole law. The illustrations make nothing law 

which would not bo lavk without them. They only exhibit the law in full action, 

and sheaf what its effects will be on the events of common life. 

• • 

Thus the Code will be at onto a atetote book and a collertiou of decided cases. 
The decided coses in the Pode will differ from tho decided cases in the linglisb law 
books in two m^t important points. In tho first place, our illustrations aranover in- 
tended to supply any omission in the written law, nor do they ever, in our opinion, 
put a strain on tho written law. They are merely instances of the practical appli- 
cation of the written law to the affairs of mankind. Secondly, they are cases decid- 
ed not by the judges but by the legislature, by those pho mke the law, and who 
must know more certainly than any judge cao know what the law is which they 
mean to make. 

The power of construing* the law in cases in wlu<^ there is any real reason to 
doubt what the law is amounts to the power of making the law. On this ground 
the Roman juristo maintained that the office of interpreting the law in doubtful 
matten necusarily belonged to the legialature. The coi^^rary opinion was censured 
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by them with great force of reaeon, though in language perhaps too bitter and 
sarcastic for the gravity of a Code. ** Eorum vanam subtilitatem tarn risimus 
qiVn corrigendam esse censuimus. Si enim« in praescnti^lcges condere soli 
im|ibratori concessum est, et leges interprctan solo ^gnum irajierio* esse opor- 
tet Quis legum senigmata soh'ere et omnibus aperire idoneus esse videbi- 
tur nisi is cui legislatorem esse concessuifl est ? Explosis itaqiie his ridiru- 
** losis ambiguitatibus tarn conditor quam interpres legum solus imperator juste 
** ejfistimabitur.’** • • 

• • 

The decisions on particular cases which we have annexed to the provisions 
of the Code resemble the Ifhperial Hcscripts in this, that they proceM from the 
same authority from which the provisions themselves proc^d. "lliey differ from the 
imperial rescripts in this most important circumstance, that they are not made 
ex post factOj tliat they canno^ therefore lie made to serve any particular turn, that 
the persons conclemned or absolved by them arc purely imaginary persons, aii?l that, 
therefore, whatever maybe thought of the wisdom of any judgment which we ha%e 
passed there can ho no doubt of its impartiality. * 

• 

llie publication of this collection of cases de<*ided by legislative authority will, 
♦c hope, greatly limit the powTer which the Courts of Justice po>.^css of putting 
their own sense on the laws. Hut we are sensible that neither tliis collection nor any 
other qan be sufficiontiy extensive to settle every question which may he raisc*d iis 
to the construction of the Code. Such questions will ccrtaiul\yirise, and, unless 
proper precautions be taken, the derisions on such questions wdll accumulate till 
they form a body of law of far greater bulk than that which has been adnpte<l by 
the legislature. Nor is this the worst. While the judicial system of Hritish India 
continues to be what it now is, these decisions will render the law not onlj bulky, but 
uncertain and contradictory, lliero are at present eight chief courts subject to 
the legislative power of your Lordship in *<‘01111(41, four established by Uoyal 
Charter, and four which deri\e their authority from the Company. Kvcr\ one of 
theAo tribunals is jwrfectly independent of the others. E\ery one of them is at li- 
berty to put its own construction on the law : and it is not^o he expectinl that they 
will always adopt the same eonstniction. lender so iiKoiuenient a s\steni Ihere will 
inevitably bo, in the course of a few' }ears, a large eollectioii of decisioiih diauietri- 
eally opposed to each other, and all of equal authority. 

• 

IIow the powers and nuitual relations of these Courts may l>e plijf'od on a Victter 
footing, and whether it lie |>ossible or desirable to have in India a single tribunal 
empowered to expound the (\>de in the last resort, are questions which must short- 
l\ engage the attention of the Law Commission. But whether the present judicial 
organization be retained or in^t, it is most desirable that measures should be taken to 
prevent the written law from being overlaid by an immense weight of comments and 
decisions. We conceive that it is proper for us, at the time at which we laj before 
your lamlship^in Council t)^ first part of the Indian Code, to offer such suggestions 
as have occurred to us on Uiis imjiortaut subject. 


^ • Cod. Just Lib. L Tit XIV. 12. 
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Wo do not think \t desiniblo that the Indian legislature should, like the Uonuwi 
Kmperors, decide doubtful points of law which have actually been mooted ijyh*i>es 
])ending Iw'fore the O-ibunals. In criminal cases, with winch we are now more«innni'- 
diatel} concerneik we think^hat thoi^aceUMMl party ought a]wa}H to hine the adxautatre 
of a (kjuht on a point of law\ if thaUdouhr he entertmned after mature con^ulerat ion 
bv the highest judicial aulboriU, as welf jis of a doubt on a matter of fad. In civil suits 
which are actually ])ending we think it on the whole desir^ihle to lea\e to the Courts 
the office of deciiling doul^tful questions of law' which have actually arisen in t^ie 
lour-^c of litigation. Hut every cani in whndi the eonstniction put h\ a judge on ^ 
am part o/ the (\ule i*' sol a^ide Ry any of those tnhunaK from which at present 
there is no appeal in Indi^i, and everv case in whieh there is a dirtcreuco of opinion 
ill a (\iurt composed of several judges as to the eon^rrmuioii of any jiart of the Cod(% 
ought to he forthwith reported to the legi‘-lature. Kvery pnlv:** of e\erv rank whose 
tluty i| H to administer the law contaiii'Ml iii ^hi‘ Vo(|i‘ slmukl he ciijiuned to 
report to liis official superior-* e\ery douht which lie may imtertain as to any que-*- 
tion of c(»nstrucl ion which may In^ve arisen in hls(^)urL Of tliese doubts all which 
are imt oh\iou^l\ unreaMUiahle ought to he ]»eriodically riqiorted liy the highest 
jiidi( lal authorities to tin* IcgirlatuH*. *V]1 the ipiestioiis thus rcqsirted to the 
(io>erumeiit iiiiglit with adianta?ehe rcderred foi etaminaliitti to the Law (’ommis^ 
Sion, if tha; (’<imun"^iou slhoiM he a peruiaiicnt body. In some eiiscs it will he 
found tliat the liw is alreads siifliueiitlv dear, and that aii} misconstruction which may 
have taken ))]ac<* i-^ to he attnhutiMl to weakiic^**, car(‘l(*-%sness, vvrongheadeduess, or 
(’orrujition on tlie^iart of ^iiindiMduak .nidi* not likidy to occur again. In such cases 
it will he unnec(‘ssar\ to ni.ike any cliantn* in the Code. Jiiometynes if will he 
toniiil that a ca-^c has ari*'<Mi K'^pcctiin/ which the CimIo is silent. In sin-h a case 
It nmII he proper to -uppls the olm'^Mon. Sometinn*" it ma\ l)c founfl itiat the ( 'oile 
J^ iiicoii-i'tcnt with it-»clf. If s() tile iiicoiisiHieiicy ouglit to he rc noved Soine|inn*H 
It viil he found that tin* worti-. of thejaw' .are not siifficientl) pict is**. In r-nrh a 
ca-c it will he proper to snhstitute others. Sometimes it will ht* 4onnd that lln*^ 
langiiagn* ol the law, though it is as precise as the subject adnuf'^, is not so clear 
• that a [KTsoii c»f ordinarv iiitclligi»nc(* can see its whole* meaning. In fhi’se c ast's 
It will g(*iv*rall\ he c*\jM*dient to add illustnitioiis sue li as may <ii-.tini‘tly shew* in 
what sdi^o the legislature intends the law to he li^ider'^VKsI, and ni.iy reiidcu* it iin- 
po^-'^ihh* that the same question, or aity biinilar (|uestioii, hIiou I d ever attain occasion 
difference of opinion. In tin- manner every sncces-ive edition of the Code will 
Siol’.e all the imjiortant cpiostmns as to the con-tmctiori of tin* Code whic li have 
ari*-en since the? ap|>earaii<*e of the edition immediately preceding. liiqiortant 
qiicstions particularly cjuestions about which (’ourf-» uf the highest rank have pro- 
nounced opposite dcciHioiis, ought to ho setticsl witlic»ut delay; and iic) point of lawr 
ought to continue to he a <loubtfiil point more than three or friur years after it has 
l>een inooti*d in a Court of .Tiistice. An a^iditicm of a v<-ry few jage.s to the Oslo 
will btaiid in the place of hever.*!! volunn*s of re[>orts, and will !>?* ot far more value 
than buch reports, inasmuch as the iidditiori-* to the ( ckIc* will pnit^eed fnnn the 
legislature, and %ill he of ump/estionahle authontv, whereas the rojKirts wciuld only 
give the opinions of the Judges which other Judges might venture to set a^ido. ^ 


It appears to us aUo highly deMirahie tliah if the Ckjdc shall bo aclopteci, all 
those penal law*s whieh the Indian I>egislature may from time to time find it 
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necossarj’ to pass should l>o framed in such a manner as to fit into the Code. 
^J'h<^ language ought to be th<at of the Code. No word ought to bo used in any 
other aenso than that in which it is used in the Code. The very part of the Code 
in which the new law is to be inserted ought to *1)0 iinficaU^d- I( the now law ro- 
s/'inds or modifies any provision of tiie CodQ tiiat provision ought to be iu^iicated. 
In fact the now law ought, from the day on which it is passed, to bo part of the Code, 
and to nfiect all the other provisions of the Code, and to be aflTected by them as if it 
w^c^c H(‘tually a clause of the original Code. In the next edition of the Code the 
new law ought to appear iu its proper ]ila<^‘*''. 


For reasons which ha\c heeii fully stated to your Lorddiip in Council In 
another eomiminic’ation we have not inserted in the Coefe aii) clause declaring to 
what places and to what classes of persons it shall apply. 

Your Lordship in Council will see that we ha\o not proposed to evcepi from 
the operation of this Code any of the ancicnf So\rreign houses of India residing 
withm the ('ompany’s terntoricM. Whether any such exception ought to be 
made is a <|ueHtioii wliicb, without ar more accurate knowledge than Vo pos- 
‘aesH of existing treatk*-., of tlM* sense in which those treaties have lieen under- 
stood, of the history of negotiations, of the temper, and of the power of particular 
families, and of the feeling of the Iwxly of tlic people towards those families, we could 
nut venture to decide. We will only beg permission most respectfully t*' obs(u\e 
that every such exception is an evil;— that it is an evil that any iiiftin should be al>()\e 
the law ;— that^it is a«^till greater e\il that fho public shoiihl ho taught to regard as a 
high an<l enviable ilistiiicthuitlio [irivilego of Iiiniig above the law, » -that the longer so. h 
priv lieges an* sutlered to hist the more difficult it is to take them aw a} ; - -that there can 
scarcely ever he a fairer opportunity for taking them away lliaii it the time when 
the (Government proiiudgates a new (^kIo binding alik'* on persons t)f ditFerenl races 
^nnd religions : •-and that wo greatly doubt whether any eoiHideration, except that of 
piiiilic faith snleiniil) pledged, deserve 4 to ho weighed against the advantages of eciual 
justice. 


"J'lie [wculiar state of pnlilic freliiigs in this country may render it advisable to 
frame the law of procedur** in such a manner ibat families of high rank may he dn- 
ponstsl, as far as possible, from the nceessity of performing acts wlmdi arc here 
regariled, however imreasouahly, as hiimihating. But thbugh it may he proper to 
make wide ilistinetions as respects form, there ought, in our opinionf to be, aa res- 
pects substance, no distinctions except those which the Govcrunient is bound by 
express engiigcmmits to niako That a man of rank should be examined with parti- 
cular eeremouies, or III a particular place, may in the present state of Indian society 
be highly t'Xpedient.* But that a man of any rank should he allowed to comuiit 
crimes w'ith iiupuntty must iu every ^ttateof society bo most periuciouh. 

'riie provisions of thot^odo will lie applicable tonoffences committed by soldiers, 
as well as to ofFences committed by other iiiembcrs of the eomniiinity. But for tliose 
purtdy military oft'euccs which soldiers only can commit we have made no provision. 
It appears to us desiralde that this part of the law should be taken up separately, and 
wc have been given to understand that your Lordship in Council has determined 
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that it shall be so taken up. But we have, as your Lordship in Council will perceive, 
made pruxision for punishing persons who, not being themselves subject to Martial 
law, abet soldiers pi the breach of Military discipline. ^ 

• » 

• • 

your Lordship in Council will observe that in many parts of the Penal Code 
we have referred to the Code of ProQpiluro which as yet is not in exislenco : and 
hence it may possibly bo»siipposed to be our opinion that, till the Code of Procedure 
is framed, the Penal CcmIc cannot come into ojwration.* Such however is not^our 
meanin:^. We conceive that almost the whole of the Penal Code such as we new 
lay it before your Lordship might ^bo made law, at least in the Mofussil, without 
any consicrcrable change in the existing rules of procedure. Should your Lordship 
in Council agree with us* in this opinion, wc shall be prepared to suggest those 
changes which it would be nocobsary immediately to make. 

• . * . 

In conclubion we beg respectfully to suggest tlint, if your Lordship in Council 

is (iisjiose<I to adopt the C<ide which we have fram(»d, it is most dcsirahle tliat the 
native population should, with little delay as possible, be furnished w ilh good 
versionir of it in their own languages. Sipdi versions, in our opinion, (mii ho pro- 
duced only by the combined labours of euligliteiied Kuropeans and natives : and 
it 18 not probable that men competent to execute all the translations which wifi 
he recjuircd would he found in any si iigW province of Tmiuu Wo are sensible that 
the difliculty of procuring good translations will be great. But we b(‘hevc that 
the means at iluv di'^posal of your Lordship in Council are bufticient to oxereoino 
exery difficult): and \\c%ire confident that your Lordship in Council will not 
grudge all) thin:r that in«i) he necei-''ary fertile ]mrpose of enaTiling the people wlio 
are placed under xoiir care to knoxv xxhat that law is acconilng to winch they aro 
recjuirod to li\e. 

Wc have tlit' honor to be. 

My Loud, 

Your Lortlship’s most obedient liumble Servants, 

^J\ B. M.VCAULAY. 

J. M. MAf.LKOI). 

(;. W. ANDKUSON. 

F. MILLKTF. 


Indian Law’^ C oMxiissioy, 

7'he 14/4 of October^ 1837. 3 
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ERRATA. 

The following Errata iu*tho ha\e Ixjen corrreteil with a pen. 

3^lgr 17i l''t line from top, for ** (M.uho .‘JIG. 

C lause' S7» 1st liiu', for ‘‘wlio iiJm'Ls” mirt who pT’CMOU^ly aix ts. 

Edge* eif C’laust' JM) hoie Imeci iiiisphiceil. It ouglit to Illu^ 

(ration (d) of ('Inuso |()(). • 

J*age 28, 4tli hiio froih top, “ hy oich otfom'e ” tliat oflenee. 

Page .'52, C’lause* 1P2, Illll^^r^ltJ^^^ 2il lint*, for “l)acoit\ is rigorous impnsouinont,’* 
rend l)o*oi(> is tiMiisportatioii for life or rigorous iinpiisonmi iit. 

l^lg<’ o I, 4tli liiu‘ from to]», delo “wliuli commut.ition was made without Ids !)wii 
consent." • 

Jhige 8.'>, ('l•lllse IJlustration (a) Uh hue, for '‘not e\( ceding se\cn je’ai"'” tend 
ijot exeet'ding ten }ear.s. 

Ditto Ditto, .Gtli hue, for “not exceeding three jears and si\ moiitlis" tent/ not 
exceeding five yt'ars. 

Page loti, *Ji\ line from bottom, for “ < 'Aend to tw o years" rend v\ti iid to thix^^ \ears. 
i*uge PJtt, Clause 182, 10th line, for “to iinj person" read to that person. 



GENERAL •EXPLANATIONS. 

• • 

1. Throughout ^this Code every defiuition of an offence, eV^ 

penal provision, and every illustration of every such definition ui* 
penal provision, shall be understood subject to the exceptions con- 
tained in the Chapter entitled " General Exceptions,” though these 
exceptions are not repeated in such definition, penal provision, or 
illustration. ^ 

• IllusiratUm.* * 

Clause 294 contains the following definition of an offence. ** Whoever does 
any act> or omits what he iep legally lioimd to do, with tlie intention of thereby 
causing, or with the knowledge that he is likely thereby to cause the death of any 
person, and does by such act or omission cause the dea{h of any person, is said 
“ to commit the offence of voluntary culpable honucido.” Here, it is not expressed 
that a (^hild under seven years of ago cannot commit voluntary culpable homiciile ; 
but the definition of voluntary culpable homicide is to ho understood subject to the 
general exception contained in Clause 64, which provides that nothing shall be an 
offence which is done byea child under seven years of age. 

• • 

2. Every expression which is explained in any part of this 
Code is used in every part of this Code in conformity with the 
explanation. 

• 

.3. Wherever the causing of a certain effect Vith a certiiMi 
intention, or with a knowledge of certain circuinstuncefl, in an of- 
fence, it is to be ifhderstood that if more pcr 2 ion!« than one jointly 
cause that effect, every one of tlicm who hhs that intention, or that 
knowledge, commits that offence. 

lllustralions. 

(a) A digs a pit, intending or knowing it tu bo likely that he may thereby 
c.ause a person’s death. B puts turf over the mouth of the pit, intending or know- 
ing it to be likely that he may thereby cause a porson’s death. Here, if Z falls in 
and is killed, both A and B have committed voluntary culpable homicide. 

(b) A and B are joint gaolers, and as such hav^ Ure charge of Z, alternately, 
for six hours at a time. Each of them, during his time of ^atfbndanc^, illegally omits 
to furnish Z with food, intending or knowing it to be likely that bo may thereby 
cause Z’s death. Z dies of hunger. Ih>th A and B Ijave committed voluntary cul- 
pable homicide. 

4. Wherever the causing of a certain effect by an act or by an 
omission is an offence, it is to l>e understooitl that the causing of 

A 
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that effect partly by an act and partly by an omission is the same 
offence. 

Uluslration. 

A ToluntarOy cauMS Z’> death, partly by illegally odutting to give Z food, and 
partly by beating Z. A has committed voluntary culpable bomidde. r 

r 

6. The pronoun “ he” is used of any person whether male or 
female. «. 

6. The word “ man” denotes a mtfle human being of a^y age : 
the word *' woman” denotes a female human being of any age. 

7. The word “ painty” denotes collections of persons, as well as 

persons. * 

Illustration^, 

The Oovemment of India, the Bank of Bengal, the Union Bank, the Aaiatic 
Society are parties. 

• 

8. The word ” King” denotes as well the Queen Regnant, as 
the King of the United Kingdom of Great Britain and Ireland. 

t 

9. The words Government of India” denote the Executive 
Government 'of India, unless it be otherwise expressed. 

10. The words “Government of a Presidency” denote the 
Governor in Council or Deputy Governor in Council of that Presi- 
dency, if there be a Council, hut if there be no Council, then the 
(jovernor or Deputy Governor alone. 

1 1 . The word “ Presidency” denotes all the territories subject 
to the Government of a Presidency. 

12. The word “ Judge” denotes not only every person who is 
officially designated as a judge, but also every person « who is em- 
powered by law to give in any legal proceeding, civil or criminal, a 
definitive judgment, or a judgment which if not appealed against 
M ould be definitive, or a judgment which if confirmed by some other 
authority M’ould be definitive, or who is one of a body of persons 
which body of persons is empower^ by law to give such a judgment. 

* ^ Illustrations. 

(a) A Collector sitting on a Summary Suit uwfiff Regulation Vlll. of 1881, 
of tbs Bengal Presidency, is a Judge. 

(h) A Magistrate sitting on a charge on wfaidi be has power to sentence to 
fine or imprisonment, with, or without appeal, is a Judge. 
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fej A landholder empowered by RegolatioB XV. of 1827 of ibe Bombay 
Presidency to try persons accused of certain offences^ is a Judge. 

I3« The words ** Court of Justice” denote a Judge who is 
empowered by law to act judicially alone, or a body of Judges which 
is empowered by law to act* j^tdicially as a body, when such Judge 
or body of Judges is acting judicially. 

• • 

14. The words* “ public servant” denote a person falling under 
any of tlie descriptions hereinafter following : namely, * 

First, Every covenanW servant of die East India Company ; 

Second, Evcr^ commissioned officer, Military or Naval, in 
the service of the East India Company ; 

^Third, Every commissioned officer pf the King’s army, while 
serving under the Government of India ; 

Fourth, Every J edge f 

fifth. Every Officer of a Court cf Justice whose duty it is, 
as such officer, to investigate or feport on any matter of law or fact, 
or to make, authenticate, or keep any document, or to take charge 
of any property, or to execute any judicial process, or to administer 
any oath, or to interpret, or to preserve order in tlie Court ; 

Sixth, Every Juryman ; 

Seventh, Every Arbitrator to whom any, caugc has been 
referred by any Court of J ustice ; 

Eighth, Every person who holds any office by virtue of which 
he is empowered to place or keep any person in confinement ; 

Ninth, Every officer o£ Police whose duty it is, as such officer, 
to prevent offences, to give information of offences, to bring otfendexs 
to justice, or to protect the public health, safety, or convenience ; 

T^aith, Evei^ officer whose duty it is, ns such officer, to take, 
receive, keep, or expend any property,* on behalf of the Government, 
or to make any survey, assessment, or contract, on behalf of the 
Government, or to execute any revenue process, or to investigate 
or to report on any matter affecting the pecuniary interests of 
the Government, or to make, authenticate,) or keep any document 
relating to the pecuniary interests of the Government, or to prevent 
the infraction of any law for the protection of the pecuniary interests 
of the Government ; • , , 

Eleventh, Every officer whose duty it is, as such officer, to 
take, receive, keep, or expend any property for any secular common 
purpose of Any village, town, or district, or to make, authenticate, or 
keep any document for the ascertaining of the rights of ttie people 
of any village, town, or district ; 
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Twelfth, Every person holding any situation the holders of 
which have been declared (o be public servants by an order of the 
Gover&ment of India, or of the Government of the Presidency under 
which such situation is held. * ** 

Explanations. Persons failing under any of the above dcscHp- 
tions are public servants, whether appointed b}( the Government 
ornot. 

* Wherever the words “ public servant” occur, they shall be 
understood of every person who is in actual possession of the situ> 
ation of a public servant, whatever legal defect there may be in his 
right to hold that situation. ' 

15. “ Wrongful gain” is the gain of property to M'hich ^he 
party gaining is not legally entitled. 

“ Wrongful loss” is the loss of prbpprty to which the party 
losing it is legally entitled. 

A party is said to gain wrongfully when such party retains' 
wrongfully, as well as when such party acepitres wrongfully. A 
party is said to lose wrongfully when such party is kept out of 
property wrongfully, as w'ell as when such party is deprived of 
property wrongfully. 

9 • 

10. Wlioevcr docs any thing with the intention of causing 
wrongful gain to one party by means of wrongful loss or risk of 
wrongful loss to another party, is said to do that thing “ fraudu- 
lently.” 

t 

17. When property is put into the possession of a person's 
wife or servant, in trust fur that person, it is put hito that person's 
]iOssession if it M'as not -before in his possession, and continues in 
his possession if it w'as before in his possession. 

18. ProjKirty in the possession of a child 'under twelve years 
of age, of a lunatic, or of an idiot, if such child, lunatic, of idiot be in 
the keejiing of u guaidian, or guardians, is in the possession of 
such guardian, or guardians. 

• 

15). Property^' is. not said to be in the possession of any party 
other than a person. 

i I/lustralioHS. • « 

IVoporlj is not said to be iu the possession of the Government of India, of tlie 
Goveribnent of Madras, of the Bank of Bengal, of the Agra Bank, of the Asiatic' 
Society, hut of tlie ]H>rsoiis who are in trust for those parties. 
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20. A pereon is said to “ counterfeit” who causes one thing 

to resemble another thing, intending to deceive by means of that 
resemblance. , • , 

Explanation. la is net essential to counterfeiting that tlic imi- 
tation should be exact. 

IHusiration. 

If the embellishment of a eoin be a wreath of forty leaves, and the inscription bo 
Kino William, a person counterfeits that coin who, with the intention to deceive 
by means of a resemblance, makes a coin with a wreath of thirty-nine leaves, and • 
the inscription Kino Wiliam. • , 

21. The word* “ document” is not used to denote any matter 
except matter the whole, or part whereof is in hand writing, or is 
meant by the maker tlicreof to appear to bo»in hand writing. There- 
fore a printed hand bill, or a lithographed letter, no part of which 
was meant by the engrjjver to be taken for manuscript, is not a 
document. But a single word, or a single letter, or significant mark, 
if that word, letter, or mark be in hand writing, ^or he meant by the 
maker thereof so to appear, is a document, and is sutheient to make 
the w'holeof the matter connected therewith a document, and every 
part of that matter part of a document. 

fl/usiratioii. 

A promisnory note the wbolo of which Im in print, or fjoppcrjilatc, excpptinjf 
the slfmature, whn h is in hand writing, is a document, and the part of the note 
winch is in print or copjicr jilati* is part of a docnmsnt 

22. The words “ valuable security” denote a document which 
is, or purports to he a docuidcnt whereby any legal right is created, 
extended, transferred, restricted, cxtinguislied, or rel(;a8ed, or where- 
by any party acknowledges that such party lies under legal liability, 
or has' not a certain legal right. 

23. A statement is said to be “made under a sanction which is 
tantamount to an oa^h” in each of the three <*ase3 hereinafter described ; 

Eirst, , Wlicn it is made by one of the people culled Quakers 
on affirmation received according to law instead of an oath ; 

Secondly, When it is made under the sanction of a declaration 
made according to law by permission of an authority legally coinpr:- 
tent to require that an oatii shall be takerf to .the same eirect with 
such declaration ; * 

Thirdly, When it is made after an admonition* to speak the 
truth, whicfi admonition has been given according to law by an au- 
thority legally competent to require that an oath to speak tbe.truth 
shall be taken by the person so admonished. 

II 
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24. The wordg to do a thing” denote omisaions, as well as acts. 

Illuslratian. 

Clf use 67 contains the following general exception : — ‘‘ Notlyng is an offence 
which* a person does in consequence of being or deUrious at the timA of doing 

“ it.” A, a gac)lcr, goes mad, and in fousequence of his madncBs, omits to sujpply 
his prisoners with food, nic words thing c^pne by a person” apply to A’s omis- 
sion, and he has committed no oiTonce. • 

'' 4 

• 25. The word “ act” denotes* as well a serses of acts as a single 
act : the word “ omission” denotes as well a series of omissions as a 
single omishion. 

f 

‘JO. A person is said to cause an effect “ voluntarily,” when lie 
causes it by means whereby he intended to pause *!t, or by m^'aiis 
which, at the time of empldying those means, he knew to be likely 
to cause it. 

Illustrat'um. 

A sets fin', by night, to an inbabittMl boutic in n large town, for the purimse of 
fatyfitating a robbery, and thus yauses the death of a person. Here, A inaj not 
have intended to cause death, and rna} e\en be sorry that dealli has been caused by 
his act : yet if he knew that lie was likely to cause death he lias caused death volun- 
tarily. 

27. The word “ offence” denotes a thing made punishable by 

this Code. ' * 

28 . The w ord “ illegal” is applicable to every thing which 
is an offence, or which is contrary to any direction of tlte law, 
or which furuishes ground for a civrl action : and a jierson is 
said to be “ legally bound to do” whatever it is illegal in him 
to omit. 

2.n. The w'ord “ injury” ‘denotes any barm whatever illegally 
caused to any party in body, mind, reputatinii, or property. 

30. The words “ free consent” denote a consent given to a jiar- 
ty who has not obtained that consent by directly or indirectly put- 
ting the consenting party in fear of injury. 

31. The words “ intelligent consent” denote a coii'^ent given 

by a person who i^not, from youths mental imbecility, derangement, 
intoxication, or passion, unable to understand the nature and conse- 
quences of tliat to whic^ he gives his consent- » 

32. The words “ a person of Asiatic blood” denote a person 
whose father, or mother, or grandfather, or grandmother was of 
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Asiatic birth, and, as far as can be discovered, of pure Asiatic ex- 
traction. 

33> The word death” denotes the death of a human 'being, 
unless it be otherwise expressed. 

34. The word “animal” denotes any living creature other 
than a human being. 

> » 

35. The w'ord “ vessel” denotes any floating thing used for the * 
conveyance by water of human beings, or of property. 

s 

30. Wherever the won! “ year” or the word “ month” is used, 
it is to be understood that the year or the month is to be reckoned 
according to the British Calendar. * 

• 

37. Tlie word “ Clause” denotes one of those portions of this 
Codenvhich are distinguished by prefixed numeral figures. 

• • 

38. The word “ hcrein-before” ancT the word “heroin-after” 
relate to matter contained within the same Claui^e in which tliese 
M’ords occur. 

30. Nothing? Which falln within any definition of an offence 
shall he construed not l>eiiij[; un oticnce, because it docs not fall 
wjlliiri the title of the l-hapter coniaiiiiii^ that delinition. 

Ulusiraiion. 

A bUjc^ar from Honibuy into BiMigaL liens A U N\itliia the 

tb'finition of tlu? otfciicc of brnuggliii^^, though A*rt art may not affect, the ])ut>lic Ilo- 
reiuie, aiul though the Chapter by uliieh the offence of ainugglirig Ih made punish- 
able i» entitled “ Of offences relating to the llevcnue.” 
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eibaiitct; ft.* 

OF PUNISHMENTS,! 

lb. The punishments to which offenders are liable under the 
provisions of this Code are, 

* First, Death : 

Secomlly, Transportation : 

Thirdly, Imprisonment, which is of two descriptions, viz. 

(1) Rigorous; 

^ (2) Simple : 

Fourthly, Banishmeift from the territories of the East Didia 
Company : 

Fifthly, Forfeiture of property : 

Sixthly, Fine. 

t 

41. In every case in which sentence of death has been passed, 
the Governnient of the Presidency within M'hich the offender has 
been sentenced may, without the consent of the offendtT, commute 
the punishment for any other punishment provided bv this Co<le. 

« 4 

42. In every case in which sentence of transportation for life 
has been passed, the Government of the Presidency within •which 
the offender has been sentenced may, witliout the consent of the 
offender, commute the punishment ^for imprisonment of cither 
description, 6r for banishment from flic territories of the East India 
Company, ■which imprisonment or banishment may be for life, or 
for any term. 

• • 

43. In every ease in which sentence of imprisonment for a 

term of seven years, or up>vards, has been passed on any offender 
who is not both of Asiolic birth and of Asiatic blood, it shall be law- 
ful for the Government of the Presidency within which* the offender 
has been sentenced, at any time within two years after the passing 
of such sentence, to commute the remaining imprisonment, without 
the consent of the offoi^der, for transportation for a term not exceed- 
ing the unexpired term of imprisonment, to which may be added 
banishment for life, or for any term, from the territories of the East 
India Company. * • , 

• • See Note A. 

The mode of inflicting, commutiug. and remitting piin»hmi'nt*i belongs to the law 
of ProccUun*. 
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44. In every case in which sentence of rigorous imprisonment 

for a term of one year or upwards, or of imprisonment of any dt's- 
cription for a term of two years or upwards, has been passed on any 
person who is not both of Asiatic birth and of Asiatic blood, if shall 
be lawful for the Government of the Presidency within which the 
offender was sentenced, at anj^ time before one third of the impri- 
sonment has been suffered, to commute the remaining imprisonment, 
without the consent of the offender, fof bnnisiiment from the territo- 
ries of the East Imfia Company, which banishment may be either* 
for life or for any term. • , 

45. In every case the Government of the Presidency within 
which an offender has been sentenced may, with the consent 
of tlie offender, coninuite the punishment f»r any other punishment 
provided by this Code, except death. 

• 

4i». In every case the (iovernnient of the Presidency within 
which an offender has been sciitcuced may, at any time, remit 
the whole or any part of the pnnisliineiit* without eondtlions, or on 
any conditions to which the offender has agreed. 

•17. In every case in which it is provided that an offender shall 
be jmni.shed with intpri-sonmoiil of cither deai'riplion, it shall he eom- 
petenf to (ho Court which .senfcnces siu h offender (o ilireet in (ho 
sen(ence (hat such iniprisonmeiit shall be w holly rigorous, or tlial 
.*.uch iinprisonnwut chall be wholly simple, or that any part of such 
impri>oniuent shall he. ligorous and the rest simple. 

•in. In calculating fractions of (eriiis of imprisonment, iniprt- 
• sonment for life sjiall he reckoned as ecjuivalent to iniprisoninent 
for twtfnty-l'oiir vears. 

40. In every case in which an offcnih.T is sentmeed to for- 
feiture of all propt;rty, the sentence renders that olb'iuh'r in- 
eapable of accpiiring any property exei pt for the henelit of the 
Government. 

JUushalion. 

A, for wsuring war agaiiHt the C/oiernnient of India, Hontenocfl to forfeiture 
of allhia property. After the Beutcnco A’» father dfeS, "le.viiig an esiato whicli, 
l)iit for the sentence of forfeiture, would heconio the property of A. 'I'lie estate 

become*! the property of (jovernment. • 

» * 

50. Where no sum is expressed to which a fine may extend 
the amount of tine to which the olfendcr is liable is unlimited. 
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61. In every case in which an offender is sentenced to a fine, 
unless he be also sentenced to death, to imprisonment for life, or to 
transportation for life, it shall be competent to the Court which 
scnteftccs such offender to direct by the^ sentence that, in default of 
payment of the fine, the offender shall sufier imprisonment for a 
certain term, which imprisonment shgll be in excess of any other im- 
prisonment to which he may have been sentenced. 

• 62. The term for which the Court dircctff the oflendcr to be im- 

prisoned, in default of payment of a fine, shall not exceed one fourth 
of the term of iinprisonnient which is the maximum fixed for the 
ofleiK’e, if the ofience ho punishable with imprisonment as well as 
fine. 

, < t 

The imprisonment which the Court imposes in default of 
payment of a fine may he of any description to wliich the oflender 
iniufht have been sentenced for the ofience. 

^ 64. If the offence he not juinishahlc* with imprisonment, as 
well as fine, the term for which the Court directs the ofieiidcr to he 
imprisoned in default of ]>aYmcnt of fine shall not exc<*ed seven 
days, an<l the imprisonment shall he simple imprisonment. 

65. I'he imprisoninent whicJi is imposed if. default of payment 
of a fine shall terminate whenever that fine is either paid, or levied 
by pro<-es.s of law. 

,'>(>. If, before the i xpiration of the term of imprisoninent fixed 
in defaull of payment, such a proportion of the line he paid or levied 
tlial the term of imprisonment suffered in default of payment is not 
h'ss than proportional to the part of the fine still unpaid, the impri- 
sonnu'iit shall terininat(‘. 

Jlliisl ration. 

A Is sciilrncril to a fine of one hiuulred ru|»(“cs, and to four nionth.s impri'ton- 

mont ill defaidl of iiayini'iit. Ihov, if sc.cnty-five rupees of the fine he paid or 

leMod hi'fori' tile expiiation of one month of the im])risonment. A will be discharged 

a-' soon ii!. till- til s| month has expired. If se\ont\-fi>e riipep>> be paid or le\ied at 

the time id the expiration ot the first month, or at anj later time while A continues 

in imjirisonnieiit, A will he immwliatcly di.sehargeil. If fifty nijiees of the fine Ik* 

paid or le\ied before the expiration of two months of the imprisonment, A will ho 

di charged as soon .i* the two months arc complet«L If fifty rujwes be paid or 

levied at tile time of*thc expiiation of those two months, or at any later time while A 

eontimies m iiitprisanment, will be immediately tUschargetl. 

* ' • » 

67 Till* line, or any part thereof which remains unpaid, may 
be U'vicd at any time \iithin six years after the passing of the sen- 
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tence, and if under the sentence the ofTiuideT be liable to imprison- 
ment for a longer period than six years, then at any time previous to 
the expiration bf that period ; and the death of the offender dofs not 
discharge from the liability hny property which would, after his death, 
be legally liable for his debts. 

58. Whenever any person, by doing pny thing whereby he 
commits an offence falling under one penal provision of this Cot^e, 
also commits an offence under another penal provision of this Code, * 
the punishment shall nut *be cumulative, ninless it be so expressly 
provided. * 

llhistrniion. 

A strikes Z with violence, knon ing it to bo likely that ho may thort'hy break 
Z’s arm, and does break Z’s arm. Here A commit^ an assault, lie also by the 
same act commits the offence of voluntarily causing gricvotis hurt. But A is not 
liable to punishineut botlt for assault, and for voluntarily causing grievous hurL 

m 

5f). Where it is provided that punishment shall be cumulative, 
that provision does not authorize the cohibining in any case of the 
punishments provided by more than two penal provisions of this Code. 

(iO. Where any thing which is an oflonce is made up of parts, 
any of which parts fs itself an offence, the offender shall not be pun- 
ished with the punishment of more than one of *sucli* hia offences, 
unless it be so expressly provided. 

J/lustrationt. 

(n) A gives Z fifty strokes with a stick. Here, A may have committed the 
offence of voluntarily causing hurt to Z by the w hole Imating, and also by each of 
the blows which make up the whole beating. If A were lial)le to punishment ft»r 
ever}' blow, he might l|p imprisoned for fifty years one for oiu h blow. But he is 
liable tfhly to one punishment for the whole beating, that is to say, to impriHon- 
ment for a term not exccciling one year, if tlie hurt whii li he has voluntarily caused 
is not grievous, and for a temt not exceeding ten years, nor h'ss than six months, 
if the hurt which he has^ voluntarily caused is grievous. 

(h ) But it while*A is beating Z, Y interferes, and A strikes Y, here, as the 
blow given to Y is no part of the act whereby A voluntorily causes hurt to Z, A U 
liable to one punishment for voluntarily causing hurt to Z, and to another for the 
blow given to Y. 

61. In all cases in which judginent*i» gijren in the manner 
preecribed in the law of procedure that a person is gnilty of aa offence, 
but that it is doubtful tender which of certain penal.provisions of this 
Code he is punishable, the offender 8hall**l>e liable to be punished 
with whatever punishment iscommonto the penal provisions between 
which the doubt lies, and if imprisonment is common to the penal 
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provisions between which the doubt lies, and any one of those provi- 
sions admits of simple imprisonment, the oflender may be sentenced 

to siifiple imprisonment. ‘ • 

I Uuslratioyisf 

(a) Jiidgisent is giv’cn in the inanuer prescribed in the law of procedure* tliat 
A is guilty either of murdering Z, or of previmisly abetting by aid the murder of Z. 
The punishment of murder, and that of previously abetting murder aid, are tlm 
same. A is therefore liable to that* punishment 

(h) Judgment is given in the manner prescribed in the law of procedure that 
A has committed an nflren<‘e, hut that it is duiihtfel whether that offence he theft or 
criminal breach of trust. 'Jlioft is punishable with rigoro^us imprisonment for three 
years, or fine, or both ; criminal breach of trust is punishable with imprisonment of 
either dcscrij)tioii for the same term, or fine, or both. A is therefore liable to fine, 
wliich is common to both the^ j>enal provisions, and to rigorous im])risonm€^t for 
tliree years, which is common to1lK)th the penal provisions. But he may be sentenced 
to simple imprisonment because one of the penal provisions admits of simple impri- 
sonment. 

(c) Judgment is given in the manner prescribed in the law of procedure that 
iV has committed eitherdtheft, or criminal misappropriation of j>roperty m)t in jkjsscs- 
sion. Hero, as the ])unishment of fine is common to theft and to criiiiitial misappro- 
priation of property not in posacssion, A is liable to fine. I’hcft ia {mnishable with 
inipriHonmcnt for a term which may extend to three }ear.s ; criminal misappro- 
priation of property not in possession is punishable with iinj>risonrnent tor a lenn 
which may extend to two years. Imjirisoiiineiit for two years is therefore coimnon 
to both, and A may be piinislied with im]»risonment for a term not exceeding two 
years, 'rjic imprisonment in both eases may he rigorous, A’s imprisonment may 
therefon' ho rigorous. But the iinprisoiiiiicnt for cniniiial misappropriation of pro- 
perty not in possession may bo simple. Therefore A is liable to imprisonment of 
either description. 
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GENERAL EXCEPTIONS. 

62. Nothing is an offence which id done by a person who is or 
in good faith believes himself to be commanded by law to do it. * < 

illustrations. . 

(a) A, a Soldier, Jros on a mob, by the order of his superior Officer, in 
conformity with the commands of the law. A has committed no offence. 

(h) A, an officer of a Court of Justice, being ordered by that Court to arrest 
Y, and being led into a belief that Z is Y, arrests Z, Jiclieving in good faith that in 
arresting Z he is obeying an order which he is commanded by law to obey. Here 
A may, under ccrUiin circumstances,^ be liable to a civil action, but ho has committed 
no offence. 

03. Nothin" is an offence wliich is /lone by a person in tljc 
exercise, to the best of liis judgment exerted in good faith, of any 
power given to him by law. 

Illustration. 

A sees Z commit wjiat appears tu A to Iw a murder. A in the exorcise, to the 
best of Ills judgment exerted in go<xI faith, of the power whUih the Jaw givoH to all 
jicrsons of .ajipreliendinp murderem in tlie fa<*t, aeizes Z, in order to bring Z befuro 
the proper authorities. A has committed no oiTenco. 

04. Nothing is an offence which is done by a child under 

seven years of age. . 

Go. Nothing Js an offence whielt is done by a child above 
seven years of age and under twelve, who has not attained sufficient 
maturity of understanding to Judge of the nature and consequences 
of his conduct on that ocf:asion. 

f>0. Nothing is an offence which is done by a person in a state 
of idiotcy. 

67. Nothing is an offence w hich a person docs in consequence 
of being mad or delirious at the time of doiug it. ^ 

• 

00. Nothing is an offence which a person docs in consequence 
of being, at *hc time of doing it, in a state o^intoxidation, provided 
that either the substance which intoxicated him was administered 


• See Note U. 
D 
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lo him without his knowledge, or against his will, or that he was 

ignorant that it possessed any intoxicating quality, 

t 

GO. Nothing which is not intended to cause death, and wjiich 
is not known by tlie doer to be likely to cause death, is an 
offence by reason of any harm which it may cause, or be intended 
by the doer to cause, or be known by the doer to be likely to cause 
► to any person above twelve years of age who has given a free and 
intelligent consent, wJictlicr express or implied, to snller that harm, 
or to take the risk of that harm, such consent not having been 
obtained by wilful misrepresentation on the part of the person who 
docs the tiling. 

* * IlluslralioHs. 

(a) A, a dentist, offers Z, a person of rjpo age and sound mind, a price for 
Z’s teoth, and, without any wilful inisreprosentation, obtains Z's fonsont to tlic 
drawing of Z’h teeth. A draws Z’s teeth. ^ Hen*, though A's ac t fallrf unflc»r the 
definition of the offbnc'ojof voluntarily causing hurt, A has comnutted no ofl’ence. 

(b) A converts Z, a person of lipe age and sound rnmd, to the* Mahon cdari 
religion, and, without any wilful misrepresentation, obtains Z*a eousc*ut to be cir- 
cuineiscHl. A iMreuinei^c's Z. A has committed no ofFeiiee. 

(( ) A and Z agree to fence with each other for amusement. If tin." ai:rf*e- 
ment implies the consent of each to suffer any harm whic}i,*in the? (‘ourse of inicli 
fencing, may bc^eausefl without foul play, then if A, while playing fairly, hurts /, 
A has committed no offence. 

(d) A, a friend of Z, calls at Z's house, in Z’s absence, and writes and seals 
several letters there with Z’s jiaper and nn.ix, without a'>king any pert>on\s permis- 
bion. Here, if tlie accpiaintance betueen A and Z be such that, ai cording to the 
ijsatres of societ)*, the consent of Z to such use of his property must be implied 
thence, A has committed no offeuee, 

• 

70. Nuthiiig which is not intended to cause death is an olTence 
by reason of any barm which it may cause, or be intended by the 
doer to cause, or bo known by the doer to be likely to cause to any 
person for whose bonelU it is done, in good faith, and who has 
given a free and intelligent consent, whether express or implied, to 
sutler that harm, or to take the risk of that harm, such consent not 
having been obtained by wilful misrepresentation on the part of the 
person who does t|jc thing. 

• Illustration. 

A, a Hurgeon, knowing that a particular operation ia likely to cause tho death 
of Z, who suffers under a pattfful cumpliuDt, but not intending to cause Z’s death, 
and intending in good faith Z’s benefit, performs that operation on Z, by Z’s free 
and intelligent consent, not has'uig obtained that consent by misrepresentation. 
A has committed no offence. 
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71. Nothing which is done in good faith for the benefit 
of a person who is under twelve years of age, or of unsound 
mind, by that person's lawful guardian or guardians, or by tite 
authority of such lawful guardian or guardians, is an offence by 
reason of any harm which it may cause to that person : 

Provided, 

First t That this exception shall not extend to the intentional 
causing of death, or to the attempting to cause death ; 

Secondly, That this exception shall not extend to the doing of 
any thing u hich tli^ person doing it knows to he likely to cause death, 
for any purpose other than the preventing of death or grievous hurt ; 

Thirdly, That this exception shall not extend to the voluntary 
causing of grievous hurt, or to the attemptiag to cause grievous hurt, 
unless it be for the purpose of preventing death or grievous hurt, or 
ill the performance of the>rite of circumcision ; 

"Fourthly, That this exception shall not extend to rape, or to 
the gratification of unnatural lust, or to the atleinptiug to commit 
ra}>e or to gratify uuuatural lust ; 

Fifthly, That this exception shall not extend to the abetment, 
either previous or subse<{ueat, of any ofl'once, to the committing of 
which offence it w’yuld not extend. 

Illustrations. , 

(a) A, a parent, whips his cliild iiUKlcrutrly, for the child’s hiMiclit. A has 
committed no offence. 

(h) A <-onfines his child, for the chihl’s benefit. A lias <‘oinniittcd no offence. 

(() A, in good faith, for hit^ daughter’s benefit, intentionally kills tier to 
prevent her from falling into the hands of Pindarries. A is not w’lthin the exception. 

(d) A, in good faith, fur his ehild’s benefit, without his child’s coiisent, l*as 
his ehild cut fur the ^one, knowing it to bo likely that tho operation will cause the 
child’s* death, hut not intending to cause the child’s death. A has cornniitted no 
offence, inasmuch as his object was the preventing of death or grievous hurt 
to the child. 

(e ) A, in good, faith, for his child’s pecuniary benefit, emasculates his child. 
Here, inasmuch as A has caused grievous hurt to the child for a purpose other 
than the preventing of death or grievous hurt to tho child, A is uot within tho 
exception. 

(f) A, intending in good faith the pecuniary benefit of Z, his daughter, a child 

under twelve years of age, abets a rape eoinmittcd bj^ U on Z. Neither A nor IJ 
is within the exception. * 

72. Nothing is ap oflence by reason 9 J* any Imrm* which it may 
cause to a person for whose benefit it is dune in good faith, even 
without that person’s consent, if the circumstances are such tlrat it is 
impossible for that person to signify consent, or if that person is in 
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such a state of mind as to be incapable of intelligent consent,* and 
has no legal guardian to whom it is possible to apply for authority : 

IVovided, * • 

First, That this exception shall not extend to the* intentional 
causing of death, or to the attempting to cause death ; 

Secondly, , That this exception shall not extend to the doing of 
any thing which the pefson doing it knows to be likely to cause death, 
/oi*any jjurpose other than the preventing of de^th or grievous hurt ; 

Thirdly, That this exception shall not extend to the voluntary 
causing of hurt, or to the attempting to cause hyrt for any purpose 
other tiiun the preventing of death or hurt ; 

Fourthly, That this exception shall not extend to rape, or to 
tlie gratification of unnatural lust, or to the attempting to conAnit 
rape or to gratify unnatural lust ; ^ 

Fifthly, That this exception shall not extend to the abetment, 
either previous or subsequent, of apy ofl’ence to the committing of 
wlpch offence it would not exteml. 

Jllustrations. 

(a) 7, is tiirowii from his horse, and is insensible. A, a surgeon, finds that 

Z requires to be trejmnneil. A, not intending Z's death, but in good f.utb, for 
Z’s benefit, j)erfonns tlic trepan before Z recovers his power of judging for himself. 

A has fonimitted no offenee. 

* * . 

(h) 7* is rarried off by a tiger. A fires at the tiger, knowing it to be likely 

that the shot may kill Z, but not intending to kill Z, and in good faith intending 
7/s benefit. The tiger drops/. It appears that A*s ball has gi\cn Z a mortal 
wound. Nevertlieloss, A has eonimitted no otfeufe. 

(v) Aj a surgeon, sees a child sufler an •accident, which is likely to pro\e 
fatnl unless an operation be immediately performed. I'liere is not time to applj to 
the child’s legal guardians. A performs the operation, in si»ite of the entreaties of 
the cliild, intending in good faith tiie child's heneiit. A has committed no otfijnee. 

(d) \ is in a house wliich is on fire, with Z, a child. People below hold out 
a blanket. A drops the child from the house-top, knowing it to hc' likely that the 
fall may kill the c liild, hut not intending to kill the child, and intending in good 
faith the chlhrs benefit. Here, oven it the child is killed *by the fall, A has com- 
mitted no otfeiu e. 

73. Notliing is an ofleiice by reason that it causes, or that it is 
intended to cause, or that it is known to be likely to cause any liarin, 
if that harm is so sljght that no person of ordinary bcnseand temper 
would complain of siicli harm. 

• , Illustrations. 

(a) \ gets into a publi?* carriage in which Z is sitting, and in seating him- 

self sli^ditly hurts Z hj pressing him against the side of the carriage. Here, 

Tor t!ic dcfmitiou of uitelligeiit consent see Clause 31. 
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though A’s act falls within the definition in Clauso yet if the whole harm 
caused was so slight that no man of oixiinary sense and temper would complain of 
such harm, X has committed no offence. 

(h ) A, a seryant in Z’s house, having occasion to write a letter, dips a pen 
in ink, the property of Z. Here, though the act of A may fall under the definition 
of theft, A has committed w offence. * 

Op thc Hkjht of Pkivatk Defence. • 

74. Every person has a rifjlit, subject to the restrictions con- 
tained in tlic next following Clau.se, to ilotend, 

First, His own body, and tlie body of every other person 
against cverj' assault ; 

Jaiecontf/i/, His own propert)’, and the, pwperty of evi'ry other 
person against every act which is an offence falling under the 
delinition of tlieft, robbery, •mischief, or criiuituil trespass, or 
whicl^ is an attempt to commit tlieft, robbery, mischief, or criminal 
trespass. 

• • . 

75. There is no right of private di'fi ncc against an act done 
by a public servant wlio is legally competent, as snob public servant, 
to do that act, though that act may be an oircnce in that public ser- 
vant, or against an tict done by the direction of a public servant, 
or body of public servants, legally rompclent, as suiTi |/tiblic sia'vant, 
or as such body, to direct that act to be done, though the direeting 
that act to be done may be an offence. 

There is no right of private dj’feiico in cases in which there is time, 
to have recourse to the prottx'tion of the public nulhoiiities, in the 
manner indicated in the (’ode of (’riiuiiial Procedure. 

The right of priviUe defence in no case cxti'iid.s to the iiiflicfing of 
more liarm than it is necessary to iiiHiet I'ur llie purpose of defence. 

Jllitslralious. 

(a ^ Z, a public soiTant legally conipetiMit lo arrcHt jierHOiis as being huh- 
pected of certain offeiicdti, arrests A nialuionsly, not lia\ing any ground lo huspoct 
A of any such offence. Here, Z eornnnts an offenee. lint as Z i.s legally eorripe- 
tent to arrest A, A has no right of private defence againt Z. 

(h) A, a powerful man, well armed, linds Z, an unarmed boy, breaking into 
his house at night A knows that he lan defend his'properfy against Z without 
killing Z. A kills Z. A has exceeded the right of privtto defence. 

• 

70. The right of private defence of the body extends, umler the 
restrictions mentioned in t4ic Clause last prceefling, to the voluntary 
causing of death or of any other harm to the assailant, if the assault 

E 
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which occasions the exercise of the right be of any of the descrip- 
tions hereinafter enumerated ; namely, ^ 

First, Such an assault as may ruasonahly cause the appre- 
hension that death will otherwise be the consequence of §uch 
assault ; « 

SecomVy, Such an assault as may reasonably cause the appre- 
honsioii that grievous hurt will otherwise b(j the consequence ol 
‘such assault ; 

Thirdly, An assault with the iiftention of coininitting rape ; 

Fimrthly, An assault with the intention of gratifying unnatural 

lust ; 

Fifthly, An assault with the intention of kidnapping ; ^ 

Sixthly, An assault with the intention of wroiigfullv confining 
any person, under eircunistnnccs whielj may reasoiiahly cause it to 
be apprehended that the wrongful <'onfinement will he such as is 
punishable by this Code with imprisonment for a term exceeding 
om; year. • 

77. If the assault be not of any of the descriptions enumerated 
in the clause last jireceding, the right of private defence of the body 
docs not extend to the voluntary causing of ftleath to tin' a.ssailant, 
but iloe.s extfrnf, under the restrictions mentioned in Clause 75, to 
the voluntary causing to the assailant of any harm other than death. 

7fl. 'Phe right of jirivatc defence of tin- body commences as 
soon as the danger to the body eomhiences, though no assault may 
yet have been committed, and continues as long as the danger to 
the body continues. 

f 

• « 

7<>. The right of private dedenee of property exleniN, under 

the iH'strictions mentioned in Clau'«e 75, to the voluntary causing of 
death or of any other harm to the wrongdoer, if the offence, the 
committing of Mhicl). or the attempting to commit w Inch, occasions 
the exercise of the right, be an offence of aii} of the de.>criptions 
hereinafter i nunierated ; nuiuely, 

First, Roldiery ; 

Secondly, House-breaking by night; 

Thirdly, Mischief by fire eominitted on any building, tent, or 
vessel, \\ hick building, tent, or vessel is used as a human dwelling ; 

Foiiiihty, .Theff, mischief, or hotise-trespass * under such 
circamstances as may reasonably cause apprehension that death or 
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grievous hurt would otherwise be the consequence of such theft, 
mischief, house-trespass. ^ 

• 

80. If the' offence the committing of which, or the attempting 
to commit which, occasions the. exercise of the right of private de- 
fence, be theft, mischief, or criminal tres[)nss, not of any of tlie des- 
criptions enumerated m the Clause last preceding, that rigiit dogs 
not extend to the voluntary causing of death, but does extend, sub- • 
ject to the restrictions mentioned in Clause 75, to the voluntary 
causing to the wrongtloer of any harm other than death. 

81. The right of private defence of pro[)crty commences when 

the tlanger to the property coiiiincnces. • *, 

The right of private defence of property against theft or robbery 
continues till either the ottbnJer has effected his retreat with the 
propwty, or the property has heeq recove n il. 

I'he right of private defence of propcrly^agaiiist criminal trespass 
or niiscliiof continues as long as the oflender eonlinues in the coin- 
iiiission of criminal trespass or mi-scliief. 

Tlie right of private defence of properly against honse-hreaking 
by night continues }y4 long as the Imiihc- trespass wiiieh has been 
liegnn by such hou.sc-hieaking conliniK"', • ^ 

}{•>. When an act which would otli( i‘\vi-.e he a certain ofU-iice is 
not that ofl'cuce by reason of the vnitli, the idioley, the madness, 
tlie dchrmm, or the mtoxiealiou of the person doing that act, or by 
reason of any iiiiseoiiceptioii on the part of that peisun, {\(‘ry pi'rsoii 
has the same right of private defoiiee against that uet which he 
Munh^have if thaKict wcie that offence. 

JllH.'tlratioHK. 

(d) Z, under the influfiur (.f iiiadno^s atfemiif' til kill A. Z is guilty of no 
offence. Hut A has the Kiinie riirht of prn.tle ilefeiic;* viliidi }ie would ha\e if Z 
were sane. 

(h) A enters by night a house whi( h he i-* legally entith'd to enter. Z, in 
gowl faith taking A for a house breaker, altai k-. A. Ileic Z, hj att,iekl(ig A under 
this nmconcejition, cotnmits no offeiee, M it A has the same right of |iri\ate de- 
fence agaiiibt Z which he would li,i\o it Z were aiding under no iniscon(e|itiori. 

83. In cases in Avhich tln rc is ti rigirt of j»ri\ ate dt fence ex- 
tending to the volunlary causing of de.ith to the person tvliosc act 
renders defence nece.Hsary, if the defender lift so situated that In; 
cannot efl’ectually exerci-iO that right wit'iont risk ofharm,touu 
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innocent person, his right of private defence extends to tlie running 
of that risk. , 

! lluslratiou.* 

A is attm*k(*(l 1)\ a nioh wlio attempt to murder him. lie eannot efTccJually 
e3terci3<‘ his ri^dit of ])rivate deftMu-e \\ithout firing on the inoh, and he eannot fire 
Avithout risk of haiining \ oungi:hildren who are iningleil witli the mob. A has a 
right to fire. 

fI4. Nothing is fvn ofl’ence mIwcIi is an exercise of the right of 
private clefenee, or wlncii w ould he an excn*ise of the riglit of pri- 
vate defence jf the circuinstauces under wliirli it is done wvrv such 
as the person w ho does it believes in good faith that tliey^ are. 

• * J Ihtslnil io}K * 

Z, intending to frighten A by wii) of jest, sto]H A in the highwav, and de- 
mands Ins rnniH'v. A, lielieving in goocl faith*that Z is a robhoi, and not knowing 
tliat lie may save hiinstdf from being ro^ihed without killing Z, kills Z. A Iws com- 
mitted no oflence. 
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OF ABETMENT. 

85. Abetment is^of two kinds, previous abetment, and subsd- , 

quent abetment. ^ 

86. A person is*said previously to abet the doing of a thing 
who, 

First, Instigates any person to do tliat tiding ; or, 

*Secondly, Engages in any conspiracy Ibr the doing of that 
thing ; or, • 

Thirdly, Aids by any act or by any illegal omission the 
doing* of that thing ; or. 

Fourthly, Conceals by any act or by any illegal omission the 
existence of a design to do that thing, intending or knowing it to 
be likely that he may, by such concealment, facilitate the doing of 
that thing. 

F.r plana! ion. A person may previously abet the doing of a 
thing in any one of the four ways hereinbefore mcnliolied, though 
the thing abetted be not done. 

87. A person is said previously to abet an offence, wlio^tbcts 
the doing of a thing which is an offence, not being under any 
misconception such that if a person being under that inisconcep- 
tion did that thing, the doing of that thing would not be an offence. 

, • Jllustralion. . 

A aids B to take a horse out of Z’s poBscssion. Here if B took tlio liorse 
fraudulently B is guilty of theft. But if A aided B, believing that B had a right 
to take the horse, A is not said to have abetted the theft coininitted l>y B, though 
he has abetted the taking of the horse. 

88. Whoever previously abets any offence by instigating any 

person to commit that offence shall, if that offence is committed by 
that person in consequence of that instigation, be punished with the 
punishment provided for that offence. , 

Explanation. Such instigation as is hereiriliefore described 
being an offepce, the successful instigating to such instigation is also 
an offence punishable in the same manner. * 

Jllustration. * 

A instigates B to instigate C to commit a theft. C commits tho theft in coii- 
sequenco of the instigation. A and B arc liable to the punishment of theft. 

F 
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fiU. Tf any person by doing any thing 'whereby he com- 
mits /in oflenee under ll»o last preceding Clause. aKo < onuiiits an 
offence under any Clause contained iu'any other Chapter of this 
Code, the punishinent shall be cuiniilativc. » 

Jlhcstra/ion. 

A by juittiiif' ill lea.' ot death, indufCH 11 to liurn a star k of corn bclon"in" 
ti* Z. Herts A 14 liutli to the jmnithiuent pru\idg(l for hiiinliii' sutli a stuck 
of corn, ami to the piiiiisliiiieiit of r riiiiiiiallv jmttiiio H m feai of (lc.ith. 

pn. Whoever, by instigation attended 'with the actual deli- 
very of a bribe, previously abets any offence piiiii'.iiable m ith iin- 
priKoinnerit, shall be .puinslicd M'itli niiprisonnieiit of any descrip- 
tion provided for that offence, for a terin which may extend to* one 
fourth part of the longest term pr/iiided for that oUencc, or such 
fine as is provided for that offence, or hotli, 

I lliislrntioii. * 

• A cauaCK money ti> hr’ paid to H, in older to mrlur'e li to false cMdr'iicc. 
lleie, whether IJ gi^c.s the false rnirlenec or not, A lias (•unnnitli'd the oll’enee de- 
iined in this (.'lum<e. 

f>l. Whoever, hy instigation tiKended w^ith the threat of caus- 
ing tniy nijiirv, previously'^ ahr-ts any olfciier! punisliahlc with iiii- 
pi'isoinueiit, shall he punished with iiiiprisounuait of tiiiy desciip- 
tum provided for that offetiee, for a term winch may exlciid to one 
fonrlli part of the Inngr'st term provided for that oUcticc, or such 
fine as is provirled lor that offence, <fr both. 

Jt'J. Jf any person hy doing any tiling whereby he commits an 
offetiee under the last jireeeding Clause, also commits an olfeiue 
uiuler any Clause eonluined in any other Chapter of this Code, the 
jmnishment shall bo cumulative. 

Whoever, being present v>hile any offence punishable with 
rigorous imprisoninent for a term of one year or upwards iscoin- 
initted, jn'evionsly abets that offence hy instigating llic offender to 
persist ill the rominission of that offence, shall be punished nilh 
imprisonment of either description for a terra which may extend to 
one fourth part tof the longest term provided for that offence, or 
fine, or bollk 

^>-1. Whoever previously abets any offence by instigating tlie 
public generally, or any number or class of persons exceeding ten, to 
the coiumissioii of* that offence, shall be punished with imprison- 
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incnt of either description for a term which may extend to three 

} oars, or ^nc, or both. ^ 

* JUiistratioM!). 

(a ) A affixed iu a public place a placard, oxliortiiig the inombura of a sect to 
meet at a certain time and ])lacc, fur the pur})osc of attacking the inomberb of an 
a<l\ors8e sect, wltile engaged in a prucchsiou. A h 4 s coniniitted tlio offcuce defined 
in this Clause. 

(l> ) A inserts in a *tocwspapcr au article advising soldiers to tJioot every 
(.'oininanding Officer who uses them harshly. A lias committed the offcuce deiiued 
in this Clause. 

f).'). Whoever previously abets any oflTenee, ?)y enj^aijing hi any 
conspiracy for the coiiiinis>?i(m of that oftVnct*. shall, if that oironcc 
is cOTninitted in pursuanec of that ooiispirad^', Ik; punished with tho 
punishment provided for tliat otteneo. 

JixfUauatiou. It is not ifecessary lo briiif; a jicrson within liiiH 
C'lause that he should have concerted the offence with tlu' person who 
lias euminittcd the offence. It is sufficient that, he wus en^ugqd 
in the conspiracy in pursuance of which the offence has been 
coinuiittcd. 

I Hits! rat ion. 

B lonccrf.-. vMlIi (' a [ilan for |>oisoniny: Z, Jt i-% airreed that t' shall adinmis- 
tcr tlie |»()ison. B fhcii cvpliiiii'i (lie plan to A without incnlioiyng ( ”s name. A 
airrc'cs to piociirc iIh* poiNOii. ( ’ adminisif i ^ poi-voii. Z in 
Hero thoii^di A and C Iia\e not enii-vpiUMl lo;j't*thei, \et A ha^ l)c*en en"*’i!4ed in file 
cnii&piraey in pniNiiance of which Z has been murdered. A lia^ there fore eominilt<*d 
the olTeiiee deliiied in ihirt Clause, and is liable to the puninhuieut of murder, 

• 

f)(». Whoever pievioudy abets any offeiict; punishalile with 
iinprisoiunent, by engaging in a conspiracy lo cominit tliat offence, 
shall, iC any act or aTiy illegal omission takes place in pursuance of 
that conspiracy, and in order lo the commilliiig of that olfeiiee. he 
punished with imprisonment of any description provided for that 
offence, for a term .which may extend to one fourth part of the 
longest term provided for that offence, or such fine as is provided 
for that offence, or both. 

IlluslralioH. 

A and B ronspiro to poison Z. A in pursuance of this ronsi»ira<’j, .and in 
order to the poisoning of Z, buvs poison. Here, both A and B have coiinniftcd 
the offence defined in this Clause. If they had murdered Z, anfl liatl been senten- 
ced to imprisonment for doing so, the imprisonment would have beei| iigorous, and 
for life, 'lliereforc, under Clau-^p 4H, caeli of them is Inj^le to rigorous un|irison- 
roeiit for a term which may extend to six years. 

97. Whoever previously abets any offence by doing any act, 
or omitting what he is legally bound to do, wiWi the intention of 
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101. Whoever, being a public servant, conceals by any act 
or illegal oinisi>ion the existence of a design to commit any offence 
the commission of which offence it is his duty as such public 
servant to prevent, and thereby previously ifbets that offence, 
shall, if that oflence be committed, be punished with imprisonment 
of either description for a term which may extend to one halt of 
the longest term of iiit})risonmeiit provided for that offence, or fine, 
oi; both. 

f/ lustration- 

A, an officer of Poliro, being legally bou»<l to give information of all designs to 
commit Dacoity which may coinc to his knowledge, and knowing that B designs to 
commit Dacoity, omits to give such information, knowing it to he likely that this 
omission w ill facilitate the commission of the Dacoity. Here, A has, by an illegal 
omission, concealed the ejtistciice of B"s design, and has thus previously aljptted 
Dacoity. If the Dacoity lx* actually tomrnitted, A has committed the offence 
defined in this Clause, and is liable to imprisonmnent of either description for a term 
wliich may extend, under Clause 4H, to twelve years. 

• ft 

® 102. WhoevclT coitccals by any act or illegal omission the 

oxifttenec of u design to coininit any oftenee punishable with rigorous 
imprisonment for a term of one year or upwards, and thereby previ- 
ously abets that oUenee, shall, if that offence be cornmtted, be 
punished with iinprisoniiient of cither dcscri^ition for a term which 
may e xtend’ to one fourth part of the longest term of imprison- 
ment provided for that offence, or fine, or both. 

Illustration. 

A, knowing that a widow is about to be^bunicd with the corpse of her husband, 
tells the Magistrate that the family are determined that she shall not hi* burned. 
A thus misinforms the Magistrate, knowing it to be likely that the Imniing of the 
widow' will thereby be facilitated. Hero, A has by an act coucealeil the existence of 
a design to commit voluntary cidjKihle homicide, and has thus previcu.-ily abetted 
voluntary culpable homicide. If, therefore, voluntary culpable homicide be coniinit- 
ted, A has committed the offence defined in this Clause. 

• 

10.3. A person is said subse(]ucutly to abet the doing of a thing 
who, knowing that thing to have been done, assists or attempts to 
assist, by any act or illegal omission, the doer of that thing to avoid 
any evil consequence of doing that thing, or to derive from the doing 
of that thing any at^vantage, w’ith a view to which advantage that 
thing was done.* 

104. A {)er8on is said subsequently to abet an offence 
who subsetiuently abets what he knows to be an offence, or 
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-what he would know to be an offence but for his ignorance of the 
law. 

• • Illustrations. • 

(a) A subsequently abets B in sittitig Dhurua at Z’s door, not knowing 
tbai B, by sitting Dburna, bas committed what is by law an olVeuce, but knowing 
that B sat Dburna with the intention of causing it to be bdicvctl that b\ >.0 
sitting lu* rendered Z an object of iliviue di^pleashrc. Here, A but for liis ignonuicc 
of the law wttuld knotv B’sact to be an offence, (See Clause 28:1), Here, thcn‘ti*rc, 
A is said to ha\e subsequently abetted the offence which B has connniited. ' 

(h) A subsequently abets the-iaking of [irojicrty by B out ot Z's possession. 
B has taken the property* fr.iudulcntly ; and h:is therefore been guilty of tlu'fi. But 
if A does not know the taking to be fraudulent, then as .A, iweii if he knows tlie 
law, cannot know that B has liecn guilty of theft, A, tlnuigli he has siibsecpieiitly 
abetted the taking, is not said to ha\e subscipicnlly aJbell^sl B's cffeiice. 

!().>. AVliocvcr, kiiowin" Wiat an ollcncc h:is lu'cn coiunutlcil, 
and knowing Iiinniclf to bt* tlirectcd by biw to give infonnution in tiny 
([uarter of that offence, subsetpienlly abets that olfence by intention* 
ally omitting to give siieb informution, vliall •!}(; ]>iinis|i(’<l wttli 
iinprisoninent of eillier description for :i term wbicli muy exleud to 
SIX months, or fine, Cr both. 

1(K». M'lioevcr, ^.n()\vi^g llml an oircnci* bus been commiitcd 
■\^liicb is piniishtiblc with rigorous imprisonmeiil fbi» tb term of one 
year or upwards, subsequently abets that olleucc b\ causing ttiiy 
marks of the eonimissioa of that ofl'eiice to disajipcar, sliull be pun- 
ished with imjtrisoiimcnl of cillier description for :i K'riu wbieb mtiy 
extend to one twel fill part t)f tfie longest term of iinpnsqnmcnl pro- 
vided for that oll’cnce, or fine, or botli. 

JHush niton. 

Af knowing lh.it 1? has imudered Z, assist-, B to hide the Iiody. A i:, lialde to 
imprisonment of either description lor one twciltli |iail of ilic Iciiii of iiiipii uniiient 
jinoided for murder, that is td say, to two ycai' ot iiniiri oiiniciit. (^cc Clause 48.) 

107. Whoever, except as bereinulb r exeipted, siib'scipicntly 
abets any offence imnisliable wilii impiisonnieiit lor sevt n years or 
upwards, by harbouring the ollcndcr with the intention ol scncinng 
such offender from legtil punisbincnl, sliull be .jniiiislied with iinpii- 
soninent of either ilcsci iptioii fora term wliivli nitiy extend to six 
months, or fine which may extend to out? tlions.uid rupees, or 
both. . 

E.ccepliHn. This provision docs not i xleiiil to tin; caHc. in which 
the harbour is given by the liiisbaml, or w i)e, or relation in llie direct 
ascending or descending line, or brolluT, or sister of the jM‘i>on to 
whom tlie haibour is given. 
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lOB. Wherever a thing' is done which is an oifence by reason 
that it is fraudulently done, whoever subsequently abets that offence 
by agisting offender to retain or^ dispose of any 'property 

acquired by sui^'offence, shall be punished with imprisonment of 
either description for a term which may extend to one year, or ffne, 
or both. 



( 29 ) 


Chapter V.* 

OF OFFENCES AGAINST THE STATE. 

lOf). Whoever wages war against the Government of any part 
of the territories of the East India Company, or attempts to wage, 
surh war, or by instigation, conspiracy, or aid previously abets the 
waging of such w’ar, jihall be punished with death, or transporta- 
tion for life, or imprisonment of cither description for life, and shall 

forfeit all his property. 

- J//ustr(ttions, 

f ( 1 J A joins an army of u foreign power whi(*h has invaded the territories of 
the Ea'^t India ('oinpany, and servei^ iu«that army. A has (Miminitted the offence 
deiined in tliis ('iausc. 

ftj A conspires with other jiersons to cau**c an insurrection against the East 
India (!orn|)an\’.s (jovernment in one of the Presidencies^ A has committed iho 
offence dcfine<l in this Clause. 

(rj A instigates a native power to make war on the Covernmont of India. 
A has eoinmitted the offence defined in this Clause. 

110. WIiocvfT Ity any ac t, or by any illegal omission, con- 
ceaN the exi>.(euce of a di’.Mgii to wage war agaiiiht tlip’tiovermuent 
of any part of the territorirs of the East liulia ('oiiipany, iiitenrl- 
iiig or knowing it to he likely that he may by sucli (onrealment 
f.Kilitate tlie wairing of Mich war, and thereby previously abets the 
\\ ai’ing of "Ucli war, shall be puiiislied with iinprisoniiK'nt of eiUn;r 
di sciiption for a teriii m IiicIi may extend to fourteen years and 
must not be less thmi two years, and shujl also be liable to line. 

i 111. Whoever, with the intention of inducing or eoiiipelling 
the Governor General of India, or the (ioveriior or Deputy (Governor 
of any Presideiiey* or any Member of the (loiincil of India 
or of the Council of any Cresideiicy, to exercise or refrain from exer- 
cising in any manner any of the lawful powers of such (iovonior 
General, Governor, Deputy Governor, or Mciiiher of Council, as- 
saults or iiiake.s shew of assaulting, or wrongfully restraiiiH or 
attempts wrongfully to icstrain, or overawes by means of a riotous 
assembly, or attempts so to overawe such (Governor (ieneral. Go- 
vernor, Deputy Governor, or Member of (Jouiicil, shall he ])unisheil 
with imprisonment of either description for a term whicli may 
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extend to seven years and must not be less than one year, and shall 
also be liable to fine. 

1*12. If any person, by doing any. thing vi-hereby he commits 
an ofi'encc under the last preceding Clause, also commits an offence 
under any other Clause of this Code, the punishment shall be cumu- 
lative. 

, 1 13. Whoever, by words, either spoken or intended to be read, 

or by signs, or by visible lopresentations, attempts to excite feelings 
of disafiertioii to the Government established^ by law in the terri- 
tories of the East India Comi>any, among any class of people who 
live under that Government, shall be punished with banishment for 
life or for any term f^om.tho territories of the East India Company, 
to which fine may be added, or with simple imprisonment for a term 
which may extend to three years, (o which fine may be added, or 
with fine. , 

Explanation. Such a disapprobation of the measures of the 
Government as is compatible with a disposition to render obedience 
to the laM'ful authority of the Government, and to support the lawful 
authority of the Government against unlawful attempts to subvert 
or resist that authority, is not disaflection. Therefore the making 
of comnients^on the measures of the Government, with the intention 
of exciting only this species of disapprobation, is not an offence 
within this Clause. 

114. Whoever wages war against the Government of any 
Asiatic power in alliance with the Government established by law 
in the territories of the East India Company, or attempts to wage 
such w ar, or by instigation, conspiracy, or aid previously abets the 
waging of such w ar, shall be punibheJ with banishment from the 
territories of the East India Company, to which fine may be added, 
or with imprisonment of either description for a term which may 
extend to three years, to which fine may be added, or with fine. 

115. Whoever uses any place witliin the territories of the 
East India Company for the purpose of making preparations to 
commit depredations on the territories of any power at peace w ith 
the Government of the said territories, or for the purpose of taking 
refuge after comfnitting such depredations, shall be punished with 
imprisonment of either description for a term which m{ty extend to 
fourteen years' and must not be less than two years, and shall also 
be lihble to fine, and to forfeiture of any specific property. 
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Cfianttr F#.* 

OF OFFENCES RELATING TO THE ARMY AND NAVY. 

116. Whoever by instigation, conspiracy, or aid, previously 
abets the committing of mutiny by a soldier or sailor in the service 
of the King, or of the East India Company, shall be punished Avith 
imprisonment of either description for a term which may extend to 
seven years and must not be less than one year, and shall also be 
liable to fine. 

• 117. Whoever by instigation, conspiracy^ or aid, previously 
abets the committing of mutiny by a soldier or sailor in the service 
of the King, or of the East Ir/did Company, shall, if mutiny be com- 
mitted in consequence of that instigation, in pursuance of that con- 
spiracy, or w ith that aid, be punished with transportation for life, or 
imprisonment of cither description for a term which may extend to 
life and must not be less than three years, and shall also be liable 
to hue. 

no. Whoever by instigation, conspiracy, or aid, previously 
abets an assault by any soldier or sailor in the servifie ‘of the King, 
or of the East India Company, on any superior officer of such solditT 
or sailor, shall be punished with imprisonment of either description 
for a term which may extend to^ three years and must not be less 
than six months, and shall also be liable to fine. . 

119. Whoever by instigation, conspiracy, or aid, previously 
abets an assault bjf any soldier or sailor* in the service of the King, 
or of the East India Company, on any superior officer of such 
soldier or sailor, shall, if such assault be committed in corisci^uencc 
of that instigation, jn pursuance of that conspiracy, or with that aid, 
be punished with imprisonment of either description fora term which 
may extend to seven years and must not be less than one year, and 
shall also be liable to fine. 

120. Whoever by instigation, conspiracy, or aid, previously 
abets the desertion of any soldier or sailor in the service of the 
King, or of the East India Company, shall be punisl|ed with im- 
prisonment t>f either description for a tcrm«which may extend to 
one year, or fine, or both. 


* See Note D. 
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121. Whoever by instigation, conspiracy, or aid, previously 
abets the desertion of any soldier or sailor in the service of the King, 
or of. the East India Company, shall, if deseirtion be oommitted 
in consequence of that instigation, in purtuance of that conspiracy, 
or with ihiit aid, be punished with imprisonment of either descrip- 
tion for a term which may extend to three years, or fine, or both. 

• 

122. Whoever by instigation, conspiracy, or aid, previously 
• abets the desertion of any soldier or sailor in the service of the King, 

or of the East India Company, to an enemy, shall be punished 
with imprisonment of either description for a term which may ex- 
tend to seven years, and must not bo less than one year, and shall 
also be liable to fine. 

123. Whoever *l)y instigation, conspiracy, or aid, previously 
abets the desertion of any soldier t)r .sailor in the service of the 
King, or of the East Imlia Company, to an enemy, shall, if deser- 
tion be committed in consequence of that instigation, in pursuance 
of*that conspiracy, *or wifti that aid, he punished witli trans])ortation 
for life, or imprisonment for a term which may extend to life, and 
shall also be liahie lo line. 

124. Whoever, except as hereinafter excepted, knowing tlnit 
a soldier or saitor in the service of the King, or of the East India 
Company, has deserted, subsequently abets such desertion by har- 
bouring such soldier or sailor, shall be punished with imprisonment 
of cither description for a term which may extend to three months, 
or fine whiejh iiuiy extend to five hundred rupees, or both. 

J'jjrep/ioH. This provision docs not extend to the ease in which 
the harbour is given by the husband, or wife, or relation in the direct 
ascending or descending line, or brother, or sister of the pefson to 
uliom the harbour is given. 

Tit'S. Whoever by instigation, conspiracy^ or aid, previously 
abets what he know.s to be a breach of military or naval discipline 
by any soldier or sailor in theserviceoftheKing, orof the East India 
('ompany, slmll, if such breach of discipline be committed in coiise- 
t(uciicc of that instigation, in pursuance of that conspiracy, or witJi 
that aid, be punishcil with imprisonment of either description for 
a term Mhicli may extend to six months, or fine, or both. 

IlluslratioH. , 

U, a fcoUVier, iftFers hia military aceoutrcineiito for sale to A. A buys them, 
knowing that it is a broach of military discipline in B to part with those accoutre- 
ineiitb. A has committed thj offence defined in this Clause. 
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126 . Wiioever, not being a soldier in the service of the King, 
or of the (last India Company, wears any garb or carries any (oken 
resembling any garb or token used by such a soldier, with the in- 
tention that it may be believed that he is such a soldier, shall be 
punished with imprisonment of either description for a term which 
may extend to three months, or fine which may extend to five hun- 
dred rupees, or both. 
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Biapttt ■'Fii. 

€ 

OF OFFENCES AGAINST THE PUBLIC TRANQUILLITY. 

127. An assembly of twelve or more persons is designated as 
“a riotous assembly” if it is the object of that assembly to overawe the 
Legislative or Executive Government of India, or the Government 
of any I’resideiicy, or any public servant, or any body of public 
servants in the exercise of the lawful powers of such public 
servant, or of such body ; or to resist the execution of any law ; or to 
commit any assault, uuischief, or criminal tresspass ; or wrong/ully 
to restrain any person ; or to put, any person in fear of hurt, or 
of assault ; or wantonly to insult, or annoy any person ; or if that 
assembly is attended M’ith circumstances vdiich may reasonably 
excite apprehensions that its object is one of those aforesaid. 

JSxplatialioH. An assembly which w’as not riotous when it 
assembled may subsequently become a liotous assembly. 

12H. Whoever, being aware of facts which render any assem- 
bly a riotrvus' assembly, intentionally joins that assembly, or 
continues in it, is said to commit the offence of rioting.” 

129. Whoever commits the offence of rioting shall be punish- 
ed M'ith imprisonment of either description for a term M’hich may 
extend to six months, or line, or both. 

1,'10. Whoever commits the oflence of ritfting by joining or 
continuing in a riotous assembly, knowing that such riotous assem- 
bly has been commanded to disperse in the manner prescribed in the 
Code of Procedure, shall be punished with imprisonment of either 
description for a term which may extend to tM'o years, or fine, or both. 

131. If any person commits the offence of rioting in such a 
manner that he commits an offence under the last preceding Clause, 
and also commits an offence under either of the two next following 
Clauses, the punishimSnt shall be cumulative. 

1 32. Whoever commits the offence of rioting, being armed with 
any weapon for’shooting, stabbing, or cutting, or having made pre- 
paration for committing tlie offence of rioting by arming himself 
with any weapon whatever, shall be punished with imprisonment 
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of either description for a term \rhich may extend to two years, or 
fine, or both. 

• ^ 

133. If murder be cou>mitted by any rioter, while committing 

the offence of rioting, every other person who, at the time of the 
committing of the murder, is committing the offence of rioting as a 
member of the same riotous assembly, shall be punished with im- 
prisonment of either description for a term which may extend to five 
years, or fine, or both. 

134. If any person, in committing the offence of rioting, com- 
mits an offence under any Clause contained in any other Chapter of 
this Code, the punishment shall be cumulative. 

*135. Whoever intentionally joins or contiifues in any assembly 
of twelve or more persons, knosving that such assembly has been 
commanded to disperse in the manner prescribed in the Code of 
Procedure, shall be punished with simple imprisonment for a term 
which may extend to one month, or fine, or*both.* • 

130. Whoever, malignantly and wantonly, or by doing any 
thing which is illegal, gives any provocation to any person, intend- 
ing or knowing it to be likely that the effect of that provocation 
may be that the offence of rioting will be coinmittcit shall, if tJic 
offence of rioting be committed in consequence of such provocation, 
be punished with imprisonment of either description for a term 
which may extend to one year, or 6nc, or both. 

1.37. If any person, by doing any thing whereby Ive commits 
an offence under the last preceding Clause, also commits an offence 
under any other Clause of this Code, the punishment shall be cumu- 
lative. 

JlluslratioH. 

A offerx an insult to the religion of a cIubh of jwrsons, with the deliberate in- 
tention of wounding theif feelings : he is ])uuisha)>I(> with imprisonment for a U^rin 
not exceecling one year by Clause 282. Jlut if he also knows it to be likely that he 
shall cause rioting, and docs so cause rioting, he will be liable to puniabmeot botli 
under Clause 282 and under Clause 136 ; that is to say, be will be punishable with 
imprisonment for a term not exceeding two jears. 
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eiapitt 

OF THE ABUSE OF THE POWERS OF PUBLIC. 

SERVANTS. 

138. Whoever, being or expecting to be a public servant, t di- 
rectly or indirectly accepts, obtains, or attempts to obtain from any 
party for himself, or for any other party, any gratification whatever, 
other than legal remuneration, as a motive or a reward for doing or 
forbearing to do any official act, or for shewing or forbearing to 
shew, in the exercise of his official functions, favor or disfavor to any 
parly, or for rendering or attempting to render any service or dis- 
service to any party with the Legislative or Executive Government 
of India, or with the Government of any Presidency, or with any 
]>iiblic servant, as such, or with any body of public servants, aa such, 
shall be punished .with imprisonment of cither description for a term 
which may extend to three years, or fine, or both. 

Explanations. “ Expecting to be a public servant.” If a per- 
son not expectitig to be in office obtains money by deceiving others 
into a belief that he is about to be in office, -and that he M’ill then 
serve them, be may be guilty of cheating, but he is not guilty of 
the ofl'eiicc defined in this Clause. 

“ Gratification.” The wmrd gratification is used to denote, not 
only pecuniary gratifications, and gratifications estimable in money, 
but also all gratifications of appetite, and all honorary distinctions. 

“ Legal remuneration.” All remuneration is legal which is 
given to a public servant by the (ioverninent winch he serves, or by 
any pcr.son thereunto authorised by that Government, or \^hich a 
public servant isperinittod to accept by the Government which he 
serves, or by any person thereunto authorised by that Government. 

“ A motive or a reward for doing.” A j:«Br8on may receive a 
gratification as a motive for doing what he does not inteud to do; 
or as a reward for doing what he has not done. 

Illustrations. 

(a) A, a public servant, obtains Z’s consent that Z's sister shall live with A 
as A’.s mistress, as a motive to A fur giving Z a place in A’s gift. A has com- 
mitted the offence dbfined in this Clause. 

(l>) A, A public servant, obtains from Z, a banker, a situation in Z*s bank for 
A’b brother, as a reward tb A for deciding a cause in favor of Z. A has committed 
tile oScnce defined in this Clause. 

• ♦ See NoOe E. 

f For tlie definitiou of the words ‘‘ public serv’ant” see Clause 14. 
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(c) A, holding the office of Resident at the court of a subsidiary power, 
accepts a lac of rupees from the minister of that power. It does not appear that A 
accepted this sum as a motive or a reward for doing or forbearing to do any j^articiw 
lar official act, or for rendering or^attempting to render any particular service to that 
power with the British Government But it does api>oar that A accopteil the 
sum as a motive, or a reward for generally showing favor in the exorcise of his 
official functions to that power. A has committed the offence defined in this Clause. 

(d) A, a public servant, induces Z erroneously to believe that A*s influonco 
with the Government has obtained a title for Z, and thus induces Z to give A money • 
as a reward for this service. A has committed the offence defined in this Clause. 

1 39. Whoever directly or indirectly accepts, obtains, or attempts 
to obtain from any party, for himself or for any other party, any 
gratification whatever, as a motive or a reward for inducing, liy the 
exercise of personal influence, any public servafit to do or to forbear 
to do any ofliciul act, or to slie\i;iu the exercise of the oHieial fiine- 
tious of Mich public servant favor or disfavor to any party, or to ren- 
der of attempt to render any service or disservice to any party with 
the Legislative or Executive Government Indwi, or with the (io- 
vernment of any Presidency, or with any public servant, as such, or 
with any body of public servants, as such, shall be punislicd w ith 
simple imprisonment for a term wdiich may extend to six mouths, 
or flue, or both. • 

Tlluslraiions. • • 

An ad\ocato who rccones a fee for arguing a case hefore a Judge; a person 
who receives pay for arranging and correcting a memorial addn*ssecl to Govern- 
ment setting forth the services and claims of the memorialist; a paid agent for a 
condemned criminal who lays before the (lovernmcnt statements Unicilng to shew 
that the eoiulemiiation wiis unjust ; are not within this Clause, inasmfleh ns they do 
not exercise personal influence. 

140. Whoever, being a public servant, aliets, either previously 
or subsequently, the oflence dcfliicd in the last preceding Clause, 
when lliat offence is committed by means of real or pretended influ- 
ence over himself, shall be punislicd w ith simple imprisonment for a 
term which may extend to three years, or tine, or both. 

Illustration. 

A is a public servant B, A’s mistress, receives a present as a motive for soli- 
citing A to give an office to a parO^^ular person. A abets her doing so. B is 
punishable with imprisonment for a tenn not exceeding six uionthH, or fine, or 
both. A is punishable with imprisonment for a term which ^nay extend to three 
years, or fine, or botL • 

* • • ^ 

141. Whoever, being a Judge, directly or indirectly acceptn, 

obtains, or attempts to obtain, for himself or for any other pafty, a 
gift of any valuable thing, other than refreshments according to tiie 

K 
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common usages of hospitality, from any party whom he knows to be 
plaintiff or defendant in any proceeding which is pending in the said 
Judgt’s Court, shall be punished with simple imprisonrhent for a 
term which may extend to two years, or fine, or both. 

Explanation. By a gift is meant any thing which is in reality 
a gift, whatever color may given to the transaction. 

Illustrations. 

€ (aj Af a Judg^ hires a bouse of Z, who has a cause pending in A’s Court. 
It is agreed that A shall pay fifty rupees a month, the bouse being such that, if the 
bargain were made in good faith, A would be required to pay two liundred rupees a 
month. A has obtained a gift of a valuable thing from Z. 

f/jJ A, a Judge, buys of Z, who has a cause pending in A's Court, Govern- 
ment IVomissory Notes at a discount, when they are selling in the market at a 
premium. A has obtain^ a gift of a valuable thing from Z. * 

(c) A, a Judge, sells to 2^ who has a^ause pending in A's Courts shares in a 

bank at a premium, when they are selling in the market at a discount. A has 

obtained a gift of a valuable thing from Z. 

• • • 

14*2. Whoever, being a Judge, pronounees on any (juestion 
•which comes before him in any stage of any judicial proccediii" a 
decision which he knows to he iiiijiist, shall be punished uith simple 
imprisonment for a term which may extend to two jears, or line, or 
both. 

143. Whoever, being a Judge, for any purpose of favor or dis- 
favor to any party, disobeys any direction of the law of Procedure, 
shall be punished with simple imprisonment for a term which may 
extend to one year, or fine, or both. 

J44. Whoever, being jii any office wdiich gjvcs him legal au- 
thority to commit persons to confinement, or to keep persons in 
confinement, commits any person to confinement, or keeps any per- 
son in confinement, in the exercise of that authority, knowing that 
in so doing he is acting unjustly, shall be pilnished w’ilh simple 
imprisonment for a terra w'hich may extend to tw'O years, or fine, 
or both. 

145. Whoever, being a public servant, knowingly disobeys 
any direction of the Iwvv as to the way in which he is to conduct 
himself as such public servant, intending or knowing it to be likely 
that he may by suet disobedience cau^ injury to any party, or 
save any person from legal punishment, shall be punished with sim- 
ple imprisonment for a term wliicli may extend to one year, or fine, 
or both. * 
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lUustratims. 

(a) A, being an officer directed by law to take property in execution in order 
to satisfy a adecree pronounced in Z’s &vor by a Court of Justice, knowingly dis* 
obeys that direction of law with the knowledge that he is likely thereby to cause in- 
jury to Z. A has committed the offence defined in tliis Clause. 

(b ) A, being a magistrate in the Bengal Presidency, and being directed by 

law to commit an offender for trial before the Sessions Judge, knowingly disobeys 
that direction of law with the intention of thereby saving that offender from legal 
punishment A has committed the offence defined in this Clause. • 

146. Whoever, being a public servant, and being, as such 
public servant, charged with the preparation of any document, 
frames that document in a manner which he knows to be incorrect, 
intending or knowing it to lie likely that he may thereby cause in- 
jury to any party, or save any person from legal punishment, shall 
be punished with imprisonmettt of either description for a term 
which may extend to three years, or fine, or both. 

147. Whoever, being a public servant, und being legally 
bound, as such public servant, not to engage in trade, engages in 
trade, shall be punished with simple imprisonment for a term which 
may extend to three montlis, or fine, or both. 

# 

148. Whoever, being a public servant, and* b<^^ing legally 
bound, as such public servant, not to pureliusc or bid for certain 
property, purchases or bids f<»r that property, either directly or by 
means of an agent, shall be punished with simple imprisonment for 

a term which may extend to tirree montlis, or line, or both. 

• 

148. Whoever, being a public servant, knowingly and without 
any reasonable c^jcusc disobeys any lawful order issued by his 
official superior or superiors for bis guidance in the discharge of his 
public functions, or offers any intentional insult to any of his official 
superiors, or knowingly and without any reasonable excuse neglects 
the discharge of hifi official duties, shall he punished with fine to 
an amount not exceeding his salary for three months, if he be paid 
by salary ; but if he be paid by fees, not exceeding thrice the 
amount of legal fees received by him in some one month ; and if he 
be paid in land, not exceeding one fourth of the clear annual value 
of such land. * . 

• 

150. Whoever, not belonging to a certain class of public ser- 
vants, w'ears any garb or carries any token resembling any garb or 
token used by that class of public servants, with the intention that 
it may be believed or with the knowledge* that it is likely to be 



{ *0 ) 


believed, that he belongs to that class of public servants, shall be 
punished with imprisonment of either description for a term which 
may extend to three months, or fine which may exteifd to five 
hundred rupees, or both. 

# 

151. If any person, in doing any thing whereby he commits an 
offence under any Clause in this Chapter, also commits an offence 
^under any Clause contained in any other Chapter of this Code, the 
punishment shall be cumulative. 

Illustration. 

A, a public servant, threatens to assess Z's land unjustly high unless Z vill 
give him money, and thus obtains money from Z. Here, A has committed the 
offence defined in Clause 138, inasmuch as he has obtained from Z a gratification as 
a motive for forbearing to thew disfavor to Z in the exercise of A’s official func- 
tions. A has also committed extortion inasniuch as he has obtained property from 
Z by putting Z in fear of injury. Therefore A is liable to the punishment of 
extortion added to that provided by Clause 138. 
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IX* 

OF CONTEMPTS OF THE LAWFUL AUTHORITY OF 
PUBLIC SERVANTS. 

152. Whoever abeconds in order to avoid being served with a 

summons or notice proceeding from any public servalU, or body of * 
public servants, legally competent, as such public servant, or as 
such body, to issue sucn^summons or notice, shall be punished with 
imprisonment of either description for a term which may extend 
to one month, or fine which may extend to five hundred rupees, 
or both. • 

153. Whoever in any minner intentionally prevents the serv- 
ing on himself, or on any other, of any summons or notice proceed- 
ing from any public servant, or body of publjc servants, legally coip- 
petent as such public servant, or as such body, to issue such sum- 
mons or notice, or intentionally prevents the lawful affixing to any 
placeof any such summons or notice, or intentionally removes any 
such summons or notice from any place to udiich it is lawfully 
affixed, or iutentionally prevents the lawful making ef .any procla- 
mation, under the authority of any public servant, or body of public 
servants, legally competent, as such public servant, or as such body, 
to direct suchli|»roclaraation to be made, shall be punished with im- 
prisonment of either description’for a term which may extend to one 
month, or fine which may extend to five hundred rupees, or both. 

1&4. If any person, by doing any Uiing whereby he commits 
an offenc-e under the lasK preceding clause, also commits an offence 

under any clause contained in any other Chapter of this Code, the 
punishment shall be,cumulative. ^ 

155. Whoever, being legally bound to attend in person or by 
an agent at a certain place and time, in obedience to an order pro- 
ceeding from any public servant, or Imdy of public servants, legally 
competent, as such public servant, or as such Body, to issue such 
order, intentionally omits to attend at that place, or time, or departs 
from the place where he is bound to attend befo^ the time 
at which ki< lawfuf for Aim to depart, shaJI be ^punished with 
imprisonment of either description for a term which may extend 
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to iMoo numth» or firw whidi may extend to five fanndred rupeeo, 
or both. 

(a) A, being tegalty bound to iqppeer be^mthe Supreme Ccwirt at Calcutta 
id dbedieoee to^ eubpeena iMuitig from thaiiCeur^ intendonally oaks to appear. 
A im committed the offence deined id> tlde^CSawe. 

(hj At b^g l^ally bound to appear before a Zillah Judg^ as a witneea, in 
sMisdce to • aumnons iasuedt by. that ZiDah Ju«%e» intontumady emita to appear. 
A hae coininiitm»th» ol&nee di^ed ift.thia daaan. 

(e) A,* proprietor of lands, ordered to be aoldL reeeirea an order from the 
Cidlector to attend an Ameen in peraom or by an agdlil in the manner prescribed by 
Section 10» Regulation XLV of 1799^ of the Bengd Presidency. A, being legally 
bound to obey this order* intentioDally disobeys it. A baa committed the offence 
defined in this danse. , * 

(d) A, a Ryot* is sumnumed by the Tebrildar to attend at the annual settle- 
ment of Revenue, in the manner prescribed by Section 5, Regulation III of 1831, 
of the Madraa Freriijhmcy. A, being legally bound to attend, intentionally omits to 
do 80. A baa comndtted tibe offence defined in tbia Clause. 

• • < 

150. Whoever, being legally bonni to produce or deliver up 
any document to any public servant, as such, or to any body of 
public servants, as such, intentionally omits so to produce or deliver 
up the same, shall be punished with imprisotftnent of either descrip- 
tion for a terih which may extend to ohe month, or fine which may 
extend to five hundred rupees, or both. 

Jthiatr&tions. 

(h) A, being legally bound to produce a document befofi a Zillah Court, 
intsntidnklly omha to produce the aame. Xdwe eoaamitted the oflfence defined in 
this Claaae* 

(b) A, a Ptttwarree, is cndered by the Collector to attend with his accounts 
an oAoer deputed by the Collector, in the mannmr preedHbed by Section 26, Re- 
gulation XU of 1817, of dm Bengal Preridency. As bmng legally bound to obey 
tbia ordei, intonttonslly duwbeya it. A baa committod the offence defined in this 
ClauBes 

(c) A baa A Rllranna ipr aa^ which Rowanna he ^s legally bound, under 
Clauae 3, Section 48, Regi^on X of 1819^ of the Bengal Preriden<^, to deliver op 
to a Daregah of a Salt Chokee. A hti^fionany omHa to deliver up the same. A 
has committod tiie offenoo defined is th^ CtsiilMy 

157. Wh!Q»ever, Jtoing legidly bAitod to give any notice or 
to furnish infipAnation on any au^jOESt to any public servant, aa 
such, or to anybody of public servatilife.lii audh. intentionally oyuita 
to give auch nbttce, or to aui^ Ito^tnation in t|ie 

Ond*at the time required by law, fibntl be punish^ wil^' ^ 
priabnment of mther dcaeiip^h^or which j^ay eitodk 



or Am wliidL $v« iMWiiMA nip««» 

or boUi. 

* Hbu^raHotu. « 

rn; A» holdw«!IAklwri|]iod% iadatauiAkl^illylNwndtofarny^ in. 
iBiMitiwntotfae C<^tcteriatheot«ti a <fpceo»a)edby Snctiott^ Vdlof 

ISOI^of AnBaDgtlFMsidwMqr. A iat ea t i oM J ly coati to do lo. A hw committed 

fWm r*ilMi»A didtrfifMiil Sa tMa 

Aem»eed»i»» M W g w>ww»mrt»^ bwm^toootify io<A 

eucoewdop to Collector, in tho mmmer proscribed by Section 91, Rcgule^ * 
VIII 1800^ of the Bengel Preiidency. A intentumelly omits tpdoio. Abas 
committed tbe offimee deftmd in this Guise. 

f 

158. Whoever, being l^;aUy bound to fbmish infonnation on 

any*Bubject to any public eervant, as such, or ^ any body of public 
servants, as such, furnishes information on that subject which he 
hnpws to be false, shall be pbnuhed with imprisonment of either 
description for a term which may extend to ux mouths, or fine 
which may extend to one thousand rupees, or both. ^ 

llluatration, 

A is legally bound to furnish a true return (rf bis assesasble canisges and 
horses to tbe Assessor for Bombay, in tbe manner prescribed by Section SS, 
Begulation XIX of 1627, si tbe Bombay Fimideney. A mafcsa a return vbieb be 
bnowi to be ftlse. A has committed the oflbioe defined in this Glasae. 

159. Whoever refuses to bind himself by an oath, or sanction 
tantamount to an oath, to state tbe truth, when required so to bind 
himself by a public servant, or body of public servants, legally com*- 
patent to require that he shall so bind himself, shall 1^ punished 
with imprisonment of either description for a term which may 
extend to six montSs, or fine, or both. * 

f 

0 

160. Whoever, being legally bound by an oath, or sanction 
tentamount to an qaih, to state the truth on any subject to aoy 
public servant, or body of public servants, refuses to answer any 
question demanded of him touching that subject by such public 
servant, or body, in the exercise of the legs! powers of such public 
servant, or body, sbsil be punished with imprisonment of eitberdes.* 
cription for a term which may extend to six mpnths, or fine, oif'hoth. 

161. V^jboever fefuses to sign any statement made by him when 
tequiied to s^^ that ststement by a public ser^hnt, o» body of public 
se^ants^ lepSlf oompetont to require that he sbtril i%n that state- 
rnept, shan be punish^ wit%hn9riioiimeiit ofellher dcMription for 
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a term which may extend to three months, or fine which may extend 
to one thousand rupees, or both. 

1 62. Whoever, being legally bound* by an oath, or sanction tan- 
tamount to an oath, to state the truth on any subject to any pyblic 
servant, or body of public servants, states to such public servant or 
body as true that which he'knows to be false touching that subject, 

^ shall be punished with imprisonment of either description for a term 
which may extend to three years and must not be less than six 
months, and shall also be liable to fine.* 

163. Whoever gives to any public servant, or body of public 
servants, any information which he knows to be false, intending or 
knowing it to be lik6ly that such false information may cause such 
public servant, or such body, to us^the lawful power of such public 
servant, or of such body, to the loss or annoyance of any person, shaft 
be punished with imprisonment of either description for a term which 
nrny extend to six months, or fine which may extend to one thousand 
rupees, or both. 

lilustratum. 

A falsely infomu a public semnt that A knows Z to have contraband salt in 
a secret place, knowing that it is likely that the consequence of the information will 
be a search of Z’s* premises attended widi annoyance to Z. A has comnutted the 
offence defined in this Clause. 

164. In every case in which any public servant, as such, or any 
person authorised by any public servant, as such, or by any body of 
public servants, as such, is legally empowered to enter any place, 
or to remain in any place, or to make any search, or to examine any 
thing, or to put any mark upon any thing, whoever, either, by any 
act or by any illegal omission, intentionally prevents, or attempts 
to prevent such public servant or authorised person from exer- 
cising such lawful powm*! or intentionally causes annoyance to 
such public servant, or authorised persoim in the exercise of sudi 
lawful power, shall be punished wirit imprisonment of either des- 
cription for a term which may extend to three months, or fine which 
may extend to five hundred rupees, or both. 

SaepUmatim, “ Examine any thing." The word examine" 
extends to nil nperafions whereby the quality m quantity of any 
thing is ascertained. 

, • lilustratum. * * 

(a) Gauging meuuria^ surveriuft are modes of exsaainsfioa. 

* ' 

* For «asei in wkiohiheJhiM statement amotptWW false aWdenaaissClanwieOi 
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fbj Z ia an oiQcer of a Court of Juatice lawfully empowerad to anter A’a 
houae for the purpose of making a search. A, by fastening the door, attempts to 
prevent Z fipm entering. A haa committed the offence defined in this Clause. 

(ej Z is a Revenue officer lawfully empowered to measure A’s land, !br the 
purjmse of assessment A intentionally prevents Z from measuring the land. A 
has ^mmitted the offence defined in this Clause. 

Cd_) Z is a Custom house officer lawfully empowered to go on board of a ship 
on its arrival in port A, the commander of the ship, refuses to admit Z on board. 
A has committed the offence defined in this Clause. 

fej Z is a Custom house officer lawfully empowered to stay on board of a 
ship in a ]>ort in Bengal, and entitled, during such stay, to be furnished by the 
commander of the ship with fresh water. (Act No. XVI of 1837.) A, the com- 
mander of the shifi, illegally omits to furnish Z witii fiwsh water, and by such his 
illegal omission intentionally causes annoyance to Z in the exercise of Z’s lawful 
powers. A has committed the qffenco defined in this Clavse. 

1C >. If any person, by doing any thing whereby he commits 
an oUcnce under the last preceding Clause, also commits an oflcnce 
under any Clause contained in any other Chapter ^of this Code, t|ie 
punishment shall be cumulative. 

1 GO. Wlioever offers any resistance to the taking of any proper- 
ty by the lawful authority of any public servant, as such, or of any 
body of public servants, as such, shall he punished with imprison- 
ment of either description for a term which may extend to six 
months, or fine, or both. 

1G7. If any person, by domg any thing whereby bo commits 
an offence under the last preceding Clause, also commits.an offence 
under any Clause contained in any other Chapter of this Code, the 

punishment shall cumulative. 

• 

108. Whoever intentionally obstructs any sale of property 
offered for sale by the lawful authority of any public servant, us such, 
or of any body of public servants, as such, shall be punished with 
imprisonment of cither description for a term which may extend to 
one month, or fine which may extend to five hundred rupees, or both. 

169. If any person, by doing any thing whereby he commits 

an offence under the last preceding Clause, also commits an offence 
under any Clause contained in any other Chapter of this Code, the 
punishment shall be cumulative. * 

170. Whoever bids for any property offered for sale by the 
lawful authority of any public servant, as s^cb, or of any body of 

M 
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public servants, as such, on account of any person, whether himself 
or any other, whom he knows to be under any legal incapacity to 
purchase that property at that sale, or bids for such property not 
intending to perform the obligations under which he lays himself by 
such bidding, shall be punished with imprisonment of either nles- 
cription for a term which may extend to one month, or fine, or both. 

171. Whoever offers any resistance to the taking into custody 
* of himself, or of any other, under tlie lawful authority of any public 

servant, us such, or of any body of public servants, as such, shall 
be punished with imprisonment of either description for a term 
which may extend to six months, or fine, or both. 

172. If any pqrson, by doing any thing whereby he combaits 
an offence under the last preceding jCla use, also commits an offence 
under any Clause contained in any other Chapter of this Code, the 
punishment shall be cumulative. 

r • e 

173. Whoever intentionally rescues or attempts to rescue any 
person from any custody in which that person is detained under the 
lawful authority of any public servant, as such, or of any body of 
public servants, as such, shall be punished, with imprisonment of 
either dcscri 4 )lion for a term which may extend to six months, or 
fine, or both. 

174. If any person, by doing any thing whereby he commits 
an offence under the last preceding Clause, also commits an offence 
under any * Clause contained in any other Chapter of this Code, the 
punishment shall be cumulative. 

. I' 

t 

175. Whoever escapes or attempts to escape from any custody 
in which he is detained under the lawful authority of any public 
servant, as such, or of any body of public seryants, as such, shall 
be punished with imprisonment of either description fora term which 
may extend to three montlis, or fine, or both. 

1 76. If any person, by doing any thing whereby he commits an 
offence under the last preceding Clause, also commits an offence 
under any Clause contained in any other Chapter of this Code, the 
punishment shall be cumulative. 

.177. Whoever, except as hereinafter excepted, knowing that a 
public servant or body of public servants has, in the exercise of the 
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lawful powerg of such public servant or body, directed a certain 
person to be taken into custody, harbours that person, with the intcn> 
tion of preventing that person from being so taken into custody, shall 
be punished with imprisonment of either description for a term M itich 
may extend to one month, or fine which may extend to two hundred 
rupees, or both. 

Exception. This provision does not extend to the case in which 
the harbour is given by the husband, or wife, or relation in the direct 
ascending or descending line, or brother, or sister, of the person to 
whom the harbour is given.* 

178. Whoever, except as hereinafter excepted, knowingly har- 
boyrs any person who has escaped from custody in which he was 
detained by the lawful authority of some public servant, or body of 
public servants, shall be punj.slK;d with imprisonment of cither des- 
cription for a term wiiich may extend to two months, or fine which 
may extend to five hundred rupees, or both. 

Exception. This provision does not extend To the case in wlfich 
the harbour is given by the husband, or wife, or rclntion in the 
direct ascending or descending line, or brother, or sister, of the per- 
son to whom the harbour is given. 

179. Whoever intentionally offers any insult, or causes any 

interruption to any public servant, or body of public servants, while 
such public servant or body is in the discharge of the public func- 
tions of such public servant, pr body, shall be punished with im- 
prisonment of either description for a term which may extend to 
three months, or fine which may extend to five hundred rupees, or 
both. • 

180. If any person, tiy doing any thing whereby he commits an 
offence under the last preceding Clause, also commits an ofieuce un- 
der any Clause contained in any other Chapter of this Code, the 
punishment shall be cumulative. 

181. Whoever, knowing himself to be directed by law to give 
any assistance to any public servant, or body oi public servants, in 
the execution of the public duty of such public servant or body, in- 
tentionally omits to give such assistance, shall be punished with im- 
prisonment of either description for a term which may extend to one 
month, or fine which may extend to two hundred rupees, or both. 


* For rescue, escape aud harbour after sentemce, see Chapter X. 
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182. Whoever, knowing that by a local order promulgated by 
a public servant, or body of public servants, lawfully empowered 
to promulgate sucli order, he is directed to abstain from a certain 
act, or to take certain order with certain* property in his possession, 
disolx'ys such direction, shall, if such his disobedience causes or tends 
to cause any danger to human life, health, or safety, or any obstruc* 
tion or annoyance, or risk of buch obstruction or annoyance to persons 
lawfully employed, or any rioting, or any risk of rioting, be punish- 

'ed with imprisonment for a term which may extend to one month, 
or hrie wliich may extend to two hundred rupees, or both. 

lixphmation. It is not necessary that the oflendcr should intend 
to produce harm, or contemplate his disobedience as likely to pro- 
duce harm. It is sufficient that he knows of the order whicl^ he 
disobeys, and that hil disobedience produces or is likely to produce 
harm. * , 

Jllnstralions. 

(a) An order is promulgated by a public servant lawfully empowered to pro- 
millgate such order, fofbiddin]^ the celebration of a Hindoo festival accompanied 
widi swinging in front of the bouses of the English gentlemen at Chowringhce. A 
knowingly disobeys the order, and thereby causes annoyance or risk of annoyance 
to English families. A has committed the offence defined in this Clause. 

(b ) An order is promulgated in the manner aforesaid directing all persons to 
keep their dog8,witliin doors for fear of hydrophobia. A knowingly di.sobeys the 
onlcr. Here, if A’s disobedience tends to cause danger to human life, health, or 
safety, A has committed the offence defined in this Clause. 

(e ) An order is promulgated in the manner afpresaid directing that a reli- 
gions procession shall not pass down a cortaifi street A knowingly disobeys the 
order, and thereby causes danger of riot A has committed the offence defined in 
Uiis Clause. 

C 

183. If any person, by doing any thing whereby he commits 
an oflence under the last preceding Clause, also commits an officnce 
under any Clause contained in any other Chapter of this Code, the 
punishment shall be cumulative. 

184. Whoever directly or indirectly holds out any threat of 
any injury to any public servant, or to any person in whom he be- 
lieves that public servant to be interested, for the purpose of in- 
ducing that public servant to do any act, or to forbear or delay to do 
any act, connected with the exercise of the public functions of such 
public servant,, shallHbe punished with imprisonment of either des- 
cription for a term which may extend to one year, or fine, or 
both. 
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185. If any person, by doing any thing whereby he commits an 
offence un^er the last preceding Clause, also commits an offence 
under any Clause contained •in any other Chapter of this Codc,^the 
punishment shall be cumulative. 

186. Whoever directly or indirectly holds out any threat of 
any injury to any person for the purpose of inducing that person to 
refrain or desist from making any legal application for protection 
against any injury to any public servant, or body of public servants, 
legally empowered, as such, to give such protection, shall be punish- 
ed with imprisonment of either description for a term which may 
extend to one year, or fine, or both. 

187. If any person, by doing any thing whereby he commits 
an offence under the last preceding Clause, also commits an offence 
under any other Clause of this Code, the punishment shall be 
cumulative. 


N 
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tftaiiter X.* 

OF OFFENCES.AGAINST PBBUC JUSTICE. 

188. Whoever, in any stage of any judicial proceeding, being 
bound by an oath, or by a sanction tantamount to an oath, to state 
the truth, states that to be true which he knows to be false touching 
any point material to the result of such proceeding, is said “ to give 
false evidence.” 

Explanations. , It is not necessary that the offender should in- 
tend to mislead the Judge as to t^e general merits of the question 
at issue. It is sufficient if he intends to mislead the Judge as to any 
point material to that question. 

An interpreter bojund by an oath, or by a sanction tantamount 
to an oath, to interpret truly to a Court of Justice, if he inten- 
tionally gives a false interpretation of any words which it is 
material that he should duly interpret, is guilty of giving false 
evidence. 

A trial before a Court Martial is a Judicial Proceeding. 

An investigation directed by law preliminary to a proceeding 
before a Court of Justice is a stage of a judicial proceeding, though 
that investigation may not take place before a Court of Justice. 

An investigation directed by a Court of Justice according to 
law, and conducted under the authority of a Court of Justice, is a 
stage of a judicial proceeding, though that investigation may not 
take place before a Court of Justice. 

Illustrations. 

(a) A, in support of a just claim which B has against Z for one thousand 
rupees, falsely swears, on the trial, that he heard Z admit the justice of B’s clum. 
A has given false endonee. 

(b) A, in an inquiry before a Magistrate for the purpose of ascertaining 
whether Z ought to be committed for trial, makes on oath a false statement 
material to the question. As this inquiry is a stage of a judicial proceeding, A has 
given false evidence. 

(c) A, in an inquiry before an oflScer deputed by a Court of Justice to ascer- 
tain, on the spot, tfie boundaries of land, makes on oath a false statement material 
to the question. As this inquiry is a stage of q judicial proceeding, A has given 
false evidence. ' 


• See Note G. 
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189. Whoever causes any circumstance to exist, intending that 
such circumstance may appear in evidence in some stage of a jjidicial 
proceeding, and that such circumstance so appearing in evidence 
mpy cause any person who in such judicial proceeding acts as a 
Judge, Magistrate, Juryman, or Arbitrator, or makdis any inves- 
tigation under the authority of a Court of Justice, to entertain 
an erroneous opinion touching any point material to the result of 
such proceeding, is said “ to fabricate false evidence.” 

Illustrations. 

(a) A puts jewels into a box belonging to Z, with the intention that they 
may be found in that box, and that this drcumstanco may cause Z to be convicted 
of theft. A has fobricated false evidence. 

* (b) A, with the intention of causing Z to be coiuricted of a criminal conspi- 
racy, writes a letter in imitation of Z^a handwriting, purporting to be addressed to 
an accomplice in such criminal conspiracy, and puts the letter in a place which he 
knows that the officers of the Police are likely to search. A has fabricated false 
evidence. 

ffj A, having a just claim agunst Z for dhe thdUsand rupees, forgefZ's 
signature to a bond for .one thousand rupees, for the purpose of supporting tliat 
claim before a Court of Justice. A has fabricated false evidence. 

190. Whoever gives or fabricates false evidence shall, except 
in the case hereinafter excepted, be punished with imprisonment 
of either description for a term which may extend to seven years 
and must not be less than one year, and shall also be liable to fine. 

Exception. A person who fabricates false evidence intending 
thereby to save himself fronf conviction for an offence, and not 
intending nor knowing it to be likely that the false evidence so 
fabricated may cause any injury to any other party, is not within 
the penal provisiod of this Clause. 

Illustrations. 

(a) A commits an offence. He then takes a horse and rides with great speed 
to a distant place, in oi^er that he may, by appearing there in an incredibly short 
time after the commission of his offence, cause a Court of Justice to think him 
innocent A is not liable to punishment as a fabricator of false evidence. 

(h) A, after wounding a person with a knife, goes into the room where Z is 
sleepbg, smears Z's clothes with blood, and lays the knife^ under Z’h pillow, intend- 
ing not only that suspicion may thereby be turned away from himself, but also that 
Z may be convicted of voluntarily causing grievous hurt • A is liable to punishment 
as a fabricator of false evidence. * 

9 

191. Whoever gives'or fabricates false evidence, intending or 
knowing it to be likely that he may thereby cause any person to be 
convicted of any ofl!ence which is capital l]y this Code, shall lie 
punished with transportation for life, or with rigorous imprisonment 
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for a term which may extend to life and must not be less than seven 

years, and shall also be liable to fine.* 

0 

U)2. Whoever gives or fabricates false evidence, intending or 
knowing it to be likely that he may thereby cause any person to 'be 
convicted of an offence which. by this Code is not capital, but punish- 
able with imprisonment for a term of more than seven years, shall 
d)e punished as a person convicted of that ofience would be liable to 
be punished. 

Illnslration. 

A givo-s fulMO evidonpo before a Court of Justice, intending thnre j^ y tpeause^-Z 
to be convicted of a Daooity. Tiic punishment of Dacoi^’'i8,tl^rou8'{mj»risonnient 
for a term which may extend to life and must not be less than three years, with cor 
without fine. A, therefore, is liable to such transportation or imprisoiimcut, and to 
line. 

193. Whoever removes, conceals, delivers to any party, or 
causes to be transfi^rred tp any party any property, intending there- 
by to prevent that property from being taken as a forfeiture, or iu 
satisfaction of a fine, under u sentence which has been pronounced, 
or which he knows to be likely to be pronounced by a ('ourt of 
Justice, or from being taken in execution of a decree which has 
been made, or which he knows to be likely to be made by a Court 
of Justice in a civil suit, shall be punished \\ith imprisonment of 
either description for a term which may extend to one year, or fine, 
or both. 

♦ 

194. Whoever claims any property knowing that he has no 
rightful claim to such property, or practices any deception touching 
any right to any property, intending thereby to*prevent that, pro- 
perty from being taken as a furfeiture, or in satisfaction of a fine, 
tinder u sentence which has been pronounced, or which he knows to 
be likely to be pronounced by a Court of Justice, or from being 
taken in execution of a decree M’hich has been made, or which he 
knows to be likely to be made by a Court of Justice in a civil suit, 
shall be puniished with imprisonment of either description for a term 
M'hich may extend to one year, or fine, or both. 

1 95. Whoever, ifi any declaration made and subscribed by him, 
which declaration any Court of Justice is bound by law to receive 

C ' 

* For tlie case in which death ia TolontarOj caused by false evidence, see the bead 
of Voluntary Culpable Homicide. 

f The subornation of (hlse evidence falls under the head of Abetment. 
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as evidence of any fact, states as true what he knows to be false 
touching any point material to the effect of such declaration, shall be 
punished with imprisonment, of either description for a term wiiich 
may extend to two years, or fine, or both. 

190. Whoever, fraudulently, or for the purpose of annoyance, 
institutes any civil suit knowing that he has no just ground to in- 
stitute such suit, shall be punished with imprisonment of either 
description for a term which may extend to one year, or fine, or 
both. 

Explanation. It is not necessary that the party to whom the 
offender intends to cause wrongful loss or annoyance should be the 
party against whom the suit is instituted. • 

Illustration. 

A, intending fraudulently to deprive Z of property to which A knows that A 
has no right, institutes a suit against B for that property by collusion with B. A 
has committed the offence defined in this Clause. 

• • • 

197. Whoever intentionally offers any insult or causes any 
interruption to any public servant, or body of public servants, while 
such public servant or body is sitting as a Court of J ustice, shall be 
punished with imprisonment of either description for a term which 
may extend to six months, or fine which may extend to one thou- 
sand rupees, or both. 

198. If any person, by doing any thing whereby he commits 
an offence under the last preceding Clause, also commits an oflence 
under any Clause contained in any other Chapter of this Code, the 
punishment shall be sumulative. 

199. Whoever directly or indirectly holds out any threat of any 

injury to any person for the purpose of inducing that persort to refrain 
or deaist from institufing, prosecuting, or defending any civil suit, or 
from taking any legal step incident to or consequent upon such 
institution, prosecution, or defence, or from giving evidence in any 
stage of any judicial proceeding whatever, -sliall be punished 
with imprisonment of either description for a term which may ex- 
tend to two years, or fine, or both. * • 

• 

200. If any person, by* doing any thing wtiereby he commits 
an offence under the last preceding Clause, also commits an offence 
under any other Clause in this Code, the punishment shall be 
cumulative. 


O 
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201 . Whoever escapes or attempts to escape from any custody 
in which he is lawfully detained in pursuance of a sentence ot a 
Coi/rt of J ustice, or by virtue of a copimutation of such sentence, 
whio h. coii w autation woo - mad e wtthout - his own oon se nty shall be 
punished with imprisonment of either description for a term ^hich 
may extend to two years, or fine, or both. 

202. If any person, by doing any thing whereby he commits 
an oifcnce under ihe lust preceding Clause, ulso commits an oflence 
under any other Clause contained in this Code, the punishment 
shall be cumulative. 

203. Whoever, having been lawfully transported for a term 
not extending to life, returns from such transportation, the tcAn of 
such transportation not having fxpired, and his punishment not 
having been remitted, shall be punished with transportation for life, 
and shall ulso be liable to fine. 

« . 

204. Whoever, having been sentenced to a punishment which 
has been lawfully commuted for transportation for a term of years 
and subsequent banishment for life, returns from such transportation 
or bunishinent, his punishment not having been remitted, shall be 
punished with transportation for life, and shall ulso be liable to line. 

205. Whoever, having been lawfully banished, returns from 
such banishment, his term of banishment not having expired, and his 
punishment not having been remitted, shall be punished with trans* 
portatiou for a term wliich may extend to seven years, to which 
banishment for life shall always be added. 

c 

200. Whoever, except as hereinafter excepted, know'ing that 
any person has escaped from any custody in which such person 
was lawfully detained in pursuance of the sentence of a Court of 
Justice, or by virtue of a commutation ot* such sentence, or 
has returned from lawful transportation or banishment, the term 
of such transportation or banishment not having expired, and 
the punishment of such person not having been remitted, gives har- 
bour, assistance, or intelligence to such persou, with the intention 
of saving such person from the legal consequences of such escape 
or return, whall be punished witli simple imprisonment for a term 
which may extend to six months, or fide which may extend to one 
thousand riq^ees, or both. 

Exception. Thii} provision does not extend to the case in which 
the harbour, assistance, or intelligence is given by the husband, or 
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wife, or relation in the direct ascending or descending line, or bro- 
ther, or sister of the person to whom the harbour, assistance, or in- 
telligence is given. ^ , 

907 . Whoever, having accepted any conditional remission of 
punishment in the manner described in the Code of Procedure, 
knowingly violates any condition on which such remission was 
granted, shall be punished with the punishment to which he was 
originally sentenced, if he has already sulfered no part of that 
punishment, and if he has suflered any part of that punishment, 
then with so much of that punishment as he has not already suffered. 


* 



( 6 « ) 


«ba|>Ui: Xt.* 

OF OFFENCES RELATING TO THE REVENUE* 

20B. Whoever imports or attempts to import any property into 
the Territories of tlie East India Company, or exports or attempts 
to export any property from the said Territories, or conveys or 
attempts to convey any property from place to place within the said 
Territories, in contravention of any law by which such importation, 
exportation, or conveyance is prohibited or regulated, is said to 
commit the offence of “ smuggling.” 

J i lust rql ions. 

(a) A imports goods by landing them at a place at which the landing of 
them is prohibited by law. A has committed the offence of smuggling. 

fhj A conveys goods through the Territories of the liast India Company 
without a ])cnnit, being forbidden by law so to convey them. A lias committed the 
offence of smuggling. 

(vj A exports goods without paying an export duty on them, being forbidden 
by law so to export them. A has committed the offence of smuggling. 

209. Whoever commits the offence of smuggling shall be 
punished with imprisonment of cither description for a term which 
may extend to three months, or with hnc which may extend to an 
amount et^ual to five hundred rupees added to five times the market 
value of the property smuggled, or w ith both. 

210. Whoever fraudulently receives smuggled goods know'ing 
the same to have been smuggled, shall be punished with* impri- 
sonment of either description for a term which may extend to three 
months, or with fine which may extend to an amount equal to five 
hundred rupees added to five times the market ^alue of the property 
smuggled, or vvilh both. 

211. Whoever, being in charge of any vessel, places that vessel 
in any situation in which he is forbidden to place it by any public 
servant, or body of public servants, employed in the collection of 
the revenue^ and empowered by law, as such public servant, or body, 
to forbid the placing of such vessel is such situation, shall be 
punished w ith fine which may extend to one thousand rupees. 


* See Note H. 



( S’? ) 


212. Whoever cultivates, collects, or manufactures any article 
in contravention of any law by which the cultivation, collection, or 
manufacture of that article is prohibited or regulated, shall be pun- 
ished with simple imprisonmbnt for a term w'hich may extend to three 
mon^, or fine which may extend to five hundred rupees, or both. 

Illustrations. 

(a) A, contrary to law, cultivates the poppy. A has committed tlie offence 
defined in this Clause. 

(b) A cultivates tobacco in a district in which such cultivation is prohibited 
by law. A has committed the offence defined in this Clause. 

(c) A, contrary to law, collects opium from the poppy. A has committed 
the offence defined in this Clause. 

(d) A, in the Bombay IVesidency, contrary to law, collects toddy from the 
brab^ree. A has committed the offence defined in this Clause. 

21.3. Whoever makes or has in his possession any implement, 
material, or receptacle in order to the doing of any thing which is 
an olTence under the last preceding Clause, shall be punished with 
simple imprisonment for a term which may hxtend to three monthS, 
or fine which may extend to five Imndred rupees, or both. 

Illustrations. 

(a) A makes a saltpan for the purpose of collecting salt, contrary to law. 
A has committed the offence defined in this Clause. 

(h) A has in his possession a still, for the puqwsc of distillation, contrary to 
law. A has committed the offence defined in this Clause. 

214. Whoever sells or oiTcrs for sale any article in contraven- 
tion of any law by which the sellihg or offering for sale of such article 
is proliibited or regulated, shall be punished with imprisonment of 
cither description for a term which may extend to three months, or 
fine which may extend to five hundred rupees, or both. 

215. Whoever has in his possession any article in contraven- 
tion of any law by wdiich the possession of that article is prohibited 
or regulated, shall be punished with fine which may extend to twice 
the value of that article. 

210. Whoever, being bound by law to put any mark on any 
article in his possession, omits to put such mark-on such article, shall 

be punished with fine which may extend to the value <of such article. 

• 

217. Whoever performs any part of the precess qf counterfeit- 
ing any stamp from which the Government derives a revenue, shall 
be punished with imprisonment of either d^ription for a term 
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which may extend to seven years and most not be less than one 
year, and shall also be liable to fine. 

'218. Whoever has in his possession any implement or material, 
intending or knowing it to be likely that the same m;iy be used for 
the purpose of counterfeiting any stamp from which the Government 
derives a revenue, shall be punished with imprisonment of either 
description for a term which may extend to seven years and must 
not be less than one year, and shall also be liable to fine. 

21.9. Whoever makes any implement, intending or knowing 
it to be likely that the same may be used for the purpose of 
counterfeiting any stamp from which the Government derives a re- 
venue, shall be puniuhed with imprisonment of either description for 
a term which may extend to seven, years and must not be less than 
one year, and shall also be liable to fine. 

« 220. Whoever soils or offers for sale any stamp which lie 

knows to be a counterfeit of any stamp from which the Governnicnt 
derives a revenue, shall be punished with imprisonment of either 
description for a term which may extend to seven years and must 
not be less than one year, and shall also be liable to fine. 

221 . Whoever has in his possession any stamp which he knows 
to be a counterfeit of any stamp from which the Government derives 
a revenue, intending to sell or offer for sale such stamp, shall be 
punished with imprisonment of either description for a term which 
may extend to seven years and must not be less than one year, and 
shall also be liable to fine. 

S 

222. Whoever uses as genuine any stamp, knowing it to be a 
counterfeit of any stamp from which the Government derives a reve- 
nue, shall be punished with imprisonment of either description for a 
term which may extend to six months, or fine, or bodi. 

22.1. Whoever, intending to cause wrongful loss to the Go- 
vernment, effaces from any substance bearing a stamp any writing 
for which such stamp has been used, in order that such stamp may 
be used for a different writing, shall be punished with imprisonment 
of cither description for a term which may extend to three months, 
or with a fine which may extend to ah amount equal to five hun- 
dred rupees added to five times the price of such stamp, or w ith 
both. 
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224. WhoeTer, intending to caute wrongful loss to the Govern- 
ment, uses for any writing, as a stamp which has not been used be- 
fore, a stamp wliich he knowa to have been before used fur a different 
writing, slmll be punished with imprisonment of either description 
for ar term which may extend to three months, or M'ith a fine wliich 
may extend to an amount equal to five hundred rupees added to 
five times the price of such stamp, or with both. 

225. Whoever establishes or maintains any illegal post for the ' 
purpose of conveying letters or packets from place to place for hire, 
or receives any letter or packet in order to the conveying of the 
same by such illegal post, or conveys the same by such illegal post, 
or delivers the same after the conveyance of the same by such 
illegal post, shall be punished with imprisonlnent of either des- 
cription for a term which may extend to three months, or line which 
may extend to one thousand rupees, or both. 

220. Whoever, being in charge of any .letter, or packet whipli 
is on board of any vessel, and being legally bound to deliver such 
letter or packet into the keeping of any officer in charge of a Post 
Otnee, intentionally omits so to deliver the same, at the time and in 
the manner directed by law, shall be punished with fine. 

227. Whoever, being in charge of any vessel, refuses to re- 
ceive on board for the purpose of conveyance any letter or packet 
wiiich he is required to receive on board by any public servant, or 
any body of public servants, legally competent as such to require 
him so to receive the same, shall be punished with fine which may 
extend to five hundred rupees. 

• 

2^8. Whoever, being legally authorised by license from any 
public servant, as such, or from any body of public servants, as 
such, to cultivate, to collect, to manufacture, to import, to export, 
to convey from pltfce to place, to sell, or to have in his possession 
any article, disobeys any direction of law, or any condition imposed 
by the law'ful authority of the public servant,, or body of public 
servants from whom such license was obtained, as to the way in 
which he is to act as such licensed person, shall be punished with 
fine which may extend to two hundred rupeeft. 

Jllustraiiom. ^ 

(a) A, a Deensed stamp Trader, being bound, aa sig:h licensed stamp vender, 
to have the scbedole of stamps affixed in a conspicuous situation 'in his shop, omits 
to have that schedule so affixed. A has committed the offence defined in this 
Clause. 
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(h) A, a proprietor of salt covered by a rowannah, being legally bound daily 
to certify on the back of his rowannah the quantity sold by him, omiu to do so. A 
faaa committed the offence de6ned in this Clause. 

229. The punishments provided by this Chapter are indepen- 
dent of any confiscation to which the property, with respect to wiiich 
the ofiences defined in this Chapter have been committed, is liable 
under any law. 
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€itipttv X#E* 

OF OFFENCES RELATING TO COIN. 

2.30. Coin is metal used as money, and bearing some mark, 
tliut it is issued by the authority of some Government in order to be • 
so used. 

JllustrafioHS. 

(a ) Cowries are not coin, as not beiiift metal. 

(b) Lumps of unstamped <'op|H'r, though used as money, nro not coin, 
iuasmueli as itiey he.'ir no iiiatk of the authority which issues them. 

*(c) An am ieiil Denarius is not now coin, inasmuelt as such pieces are not 
now used as money. , 

(<IJ Mtnlals are nut com, inasmuch as they are nut inteude<i to be used as 
money. 

fe,i Hank, tokens issued by a private Bank are not coin^ inasmucli ns they jyfo 
not put fortlt by the authority of any Government. 

2.31. Coin first issued by the uutiiority of the (niveminent of 
India, or of the Goveriiinent of any JVesideiicy, to be used as 
money within the territories of the East India Company, is de- 
signated as Coinpany s eoin. 

2.3-2. Whoever counterfeits coin shall be punished with inipri- 
soiiineiit of cither de^criplioll for a term which may extend to ihrei! 
years and must not he less than six inonlU.s, and shall also he liable 
to fine. 

Explanation. A person may commit this oH'ence by causing a 
genuine coin to appear like a ditteretit coin. 

2.3.3. Whoever counterfeits the King’s or the ('onipany’s coin 
shall he punished with imprisonment of either description for u 
term w hich may extend to seven years and must not he less titan 
two years, and shall also be liable to fine. 

2.34. Whoever makes any die for the purpose of counterfeiting 
coin, or of enabling any other person to counterfeit coin, shall 
be punished with imprisonment of either description fora term which 
may extend to.three years jnd must not be J^us than six months, 
and shall also be liable to fine. 


• See Note I. 

Q 
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2!J5. Whoever makes any die for the purpose of counterfeiting 
the King's or tlie (’ompany’s coin, or of enabling any other person 
to counterfeit tlie King’s or the Company’s coin, shall be punl^hed 
with imprisonment of cither description for a term which may 
extend to seven years and must not be less than two years, and shall 
also be liable to fine. 

230. Whoever is in possession of any implcnnmt or material 
* with the intention of employing the same for the purpose of commit- 
ing any of the oflences defined in any of the four Clauses last preced- 
ing, shall be punished with imprisonment of either d( seription fora 
term vvhieli. may extend to three years and must not be less than 
six months, and shall also be liable to fine. 

i ' 

237. Whoever previously ab(jts by instigation, conspiracy, or 
aid, the counterfeiting, without the territories of the KastlndiaCom- 
])any. of the King’s or the Company's coin, shall be punished with 
imprisonment of either description for a term which may extend to 
seven years and iimst not he less tlian two years, and shall also he 
liable to fine. 

233. Wlioever import.s into the territories of the Kast India 
Company, or exports from the said territories any coin which he 
knows to be connterfeit, intending or knowing it to be likely that 
such coin may pass as genuine, shall be punished with imprisonment 
of either description for a term which may extend to three years and 
must not he less than six months, ahd .‘'hall also he liable to fine. 

23.0. Whoever imports into the territories of the Kast India 
Company, or exports from the said territories* any coin vihich he 
knows to ho a eonnterfeit of the King’s or the Company’s coin, in- 
tending or know ing it to he likely that such coin may jiassas genuine, 
shall he punished with imprisonment of either description for a term 
which may extend to seven years and must not be less than two 
years, and shall also he liable to line. 

240. Whoever, having any counterfeit coin which at the time 
at which he became possessed of it he knew to be counterfeit, 
delivers tlie sanie to any other, or attempts to induce any other to 
receive it. v(ith the intention that such counterfeit coin shall pass as 
genuine, shtdl'bc punished with imprisonment of either description 
for a term which may extend to three years and must not be less 
than six months, and. shall also be liable to fine. 
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241 . Whoever, having any counterfeit coin vhich is a counter- 

feit of the King's or the Company’s coin, and which at the lime at 
which he became possessed of it he knew to be a counterfeit of 
the King’s or the Company’s coin, delivers the same to any other, 
or attempts to induce any other to receive it, with the intention that 
such counterfeit coin shall pass as genuine, shall be punished with 
imprisonment of eitlier description for a term which may extend to 
seven years and must not be less than tw'o years, and shall also be 
liable to fine. * 

242. Whoever, knowing any coin to be counterfeit, delivers the 
same to any other person us genuine, or attempts to* induce any 
other person to receive it ns genuine, shall be punished with fine 
to an amount which may extend to ten times the value of the coin of 
w hich sucli counterfeit coin is a»countcrfeit. 

JlluslralioH. 

A, a coiner, dclivora counterfeit Company’s rupees to his aecomplicc 11, for the 
purjiose of uttering them. 11 selU the rujiees to C, another bitterer, wlio Imys them 
know iug them to be counterfeit. C pa\s away the rupees for gooils to 11, who re- 
ceives them not knowing them to he counterfeit. I), after receiving tlie rn]iee8, 
discovers that tiioy are counterfeit, and pays tfiem away as if they were good. 
Here, A, B, and C, are guilty of the ofTenec defined in the last preceding (’lause. 
D is guilty only of the offence «lcfined in this Clause. 

24.3. Whoever is in possession of counterfeit coin, having 
known at the time when he became possessed thereof that stich coin 
was counterfeit, and intending or knowing it to be likely that such 
counterfeit coin may pass as genuine, shall be punished with iinpri- 
Bonnicnt of either description fora term which may extend to three 
years and must iiof be less than six months, and shall also be liable 
to fine. 

244. Whoever is in possession of counterfeit coin which is n 
counterfeit of the King's or the (’ompany’s coin, having known at 
the time when he became possessed of it tJiat it was counterfeit, and 
intending or knowing it to be likely that such counterfeit coin may 
pass as genuine, shall be punished with iniprisooment of either des- 
cription for a term which may extend to sev^ n years and must not 
be less than two years, and shall also be liable to*fine. 

245. Whoever, beinj^ employed in any nfint lawfully establish- 
ed within the territories of the East India Company, does any act, 
or omits what he is legally bound to do, with ^he intention of causing 
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any coin issued from that mint to be of diilerent M'eight or com> 
position from the weight or composition fixed by law, shall be 
punished with imprisonment of cither description fur a term which 
may Extend to seven years and must not be less than two years, and 
shall also be liable to fine. 

240. Whoever performs on any coin any operation which dimi- 
nishes the M'cight or alters the composition of tiiat coin, with the 
intention that the said coin sliall pass as if its weight hud not been 
so diminished or its composition so altcTcd, shall he ])unished with 
imprisonnu'iit of either description for a term M'hich may extetid to 
one year and must not be less than three months, and shall aho be 
liable to fine. 

J'lxplanalion. A^ierson who scoops out part of the coin, and 
puts any thing else into the cavity, changes the composition of liiat 
coin. 

• 247. Whoever pcrn)rtns on any of the King's or the Com- 
pany’s coin any operation which diminishes the weight or alters the 
composition of that coin, with the intention that the stiid com shall 
puss SIS if its weigltt hatl not been so tliminished or its compositjon 
80 altered, shidl be j)iinishc(l with imprisonment of either description 
for a term w hicli may extend to three years and must tiot be less 
than one year, and shall also be liable to fine. 

24b. Whoever is in possession of any implement or material, 
intending to employ the same for the purpose of committing any 
of the ofl'encos defined in either of the three last ju-cceding C'lauses, 
shall be punished with im|)iisonmcnt of either* description for a 
term which may extend to one year and must not be less than 
three months, and shall also be liable to fine. 

249. Whoever, having coin in hi.s possession with respect to 
which the oifcncc defined in Clause 240 has been committed, and 
having known at the time w'lien he became possessed of such coin 
that such offence had been coniinitted with respect to it, delivers 
such coin to any other or attempts to induce any other to receive 
the same, with titc intention that such coin may pass as if no oflence 
hud been committed with respect to it, shall be punished with im- 
prisonment of either description for a teruf which may extend to one 
year and must not be less than three months, and shall also be 
liable to fine. 
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250. Whoever, having coin in his possession 'with respect to 
which the offence defined in Clause 247 has been committed, and 
having known at the time* when he became possessed of su^ coin 
th^t such offence had been committed with respect to it, delivers 
such coin to any other or attempts to induce any other to receive 
the same, with the intention that such coin may pass as if no such 
offence had been committed with respect to it, shall be punished^ 
with imprisonment of either description for a term which may 
extend to three years and must not be less than one year, and shall 
also be liable to fine. 

t 

251. Whoever is in possession of coin with respect to which 
tifb offence defined in Clause 240 has been committed, having known 
at the time of becoming possessed thereof that such offence had 
been committed with respect to such coin, and intending to cause 
the same to be in circulation, shall be punished with imprisonment 
of either description for a term which may extend to one year and 
must not be less than three months, and shall also be liable to fine. 

252. Whoever is in possession of coin with respect to which 
the offence defined in Clause 247 has been committed, having 
known at the time of becoming possessed thereof that such offence 
had been committed with respect to such coin, and intending to 
cause the same to be in circulation, shall bo punished with impri- 
sonment of either description for a term which may extend to three 
years, and must not be less than one year, and shall also be liable 
to fine. 


It 
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OF OFFENCES RELATING TO WEIGHTS AND * 

MEASURES. 

* 263. Whoever, in dealing, fraudulently uses any balance M'hich 

he knows to be false, sjjall be punished with imprisonment of cither 
description for a term which may extend to one year, or fine, or 
both . , 

264. Whoever, in dealing, fraudulently uses any false weiglit 
or false measure of length or capacity, or fraudulently uses any 
weight or any measure of length or capacity as a different weight 
or measure from what it is, shall be punished with imprisonment of 
either description for a term which may e.\tend to one year, or fine, 
or both. 

265. Whoever is in possession of any balance, or of any 
weight, or of any measure of length or capacity, which he knoas to 
be false, and which he intends to use fraudulently in dealing, shall 
be punished with imprisonment of either description for a term 
which may extend to one year, or fine, or both.' 

260. Whoever makes any balayce, or weight, or measure of 
length or capacity, which he knows to be false, intending the same 
to be fraudulently used in dealing, shall be punished with imprison- 
ment of either description for a term w hich may extend to one year, 
or fine, or both. 
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OF OFFENCES AFFECTING THE PUBLIC HEALTH, 
SAFETY. AND CONVENIENCE. 

257. Whoever malignantly or wantonly does any act which 
he knows to be likely to spread the infection of any disease danger- 
ous to life, shall be punished witli imprisonment of cither descrip- 
tion for a term which may extend to six months, or Ane, o? both. 

258. Whoever knowingly disobeys any rulfi made and promul- 
gated according to law by the Government of Indio, or by the Go- 
vernment of any Presidency, for putting any vessel into a state of 
quarantine, or for regulating the intercourse of vessels in a state of 
quarantine with the shore, or with other vessels, or*for regulating the 
intercourse between places where an infectious disease prevails and 
other places, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to six months, or Ane, or both. 

259. Whoever adulterates any article of food or drink, so as 
to make such article noxious as food or drink, intending or know- 
ing it to be likely that such article may be sold as wbolesome food 
or drink, shall be punished with ipiprisonment of either description 
for a term which may extend to six months, or Ane which may ex- 
tend to Ave hundred rupees, or both. 

•) 

260. Whoever sells or offers for sale, as wholesome, any food 
or drink, knowing the same to be noxious, shall be punished with 
imprisonment of either description for a term which may extend to 
six months, or Ane which may extend to Ave hundred rupees, or 
both. 

261. Whoever adulterates any drug or medital preparation, in 
such a manner as 4o lessen the efficacy or change the operation of 
such drug or medical preparation, or to make it noxious, intending 
or knowing it to be likely that such drug or medical preparation 
may be sold of issued from any dispensary, as iiC it bad not under- 
gone such adulteration, sliall be punished with imprisonment of 
either description for a term which may extend to six months, or 
Ane which may extend to one tboasand rupees) or both. 
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262. Whoever, knowing any drug or medical preparation to 
have been adulterated in such a manner as to lessen its efficacy, to 
change its operation, or to render it noxious, sells the same, or offers 
it for sale, or issues it from any dispensary, as unadulterated, shall 
be punished with imprisonment of either description for a term which 
may extend to six months, or fine which may extend to one thousand 
rupees, or both. 

203. Whoever knowingly sells, or offers for sale, or issues from 

any dispensary, any drug or medical preparation, as a different 
drug or medical preparation, shall be punished with imprisonment of 
either description for a term which may extend to six months, or fine 
which may extend |o one thousand rupees, or both. * 

204. Whoever, by any act, or by omitting to take order with 
property in his possession, voluntarily causes the atmosphere in any 
public way to be in a state noxious to health, or offensive to the senses, 
shall be punished with imprisonment of either description for a term 
which may extend to one month, or fine which may extend to five 
hundred rupees, or both. 

205. Whoever drives any vehicle, or rides, on any public way 
in a manner so rash or negligent as to indicate a want of due regard 
for human life, shall be punished with imprisonment of cither descrip- 
tion for a term which may extend to six months, or fine which may 
extend to two thousand rupees, or both. 

266. Whoever navigates any vessel in a manner so rash or 
negligent as to indicate a want of due regard *for human life, shall 
be punished with imprisonment of either description for a term which 
may extend to six months, or fine which may extend to two thou- 
sand rupees, or both. 

267. Whoever, being in charge of any vessel, conveys for 
liire any person by water in that vessel, when that vessel is in such 
a state or so loaded as to endanger the life of th^t person, shall be 
punished with imprisonment of either description for a term which 
may extend to fiix months, or fine which may extend to two thou- 
sand rupees, or both. 

. 

268. Whoever does with any poisonous substance any SM^t so 
rash or negligent as to indicate a want of due regard for human life, 
or omits to take such* order with any poisonous substance in his 
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possession as be believes to be sufficient to guard against any pro* 
bable danger to human life from such poisonous substance, shall be 
punished with imprisonmeitt of either description for a term which 
may extend to six months, or fine which may extend to two thou- 
sand rupees, or both. 

209. Whoever does with fire or any combustible matter any 
act so rash or negligent as to indicate a want of due regard to human 
life, or omits to take such order with any fire or any combustible 
matter in his possession as he believes to be sufficient to guard 
against any probable danger to human life from such fire or com- 
bustible matter, shall be punished with imprisonment of either des- 
cription for a term which may extend to six mopths, or fine which 
may extend to two thousand rupees, or both. 

270. Whoever does with any explosive substance any act so 
rash or negligent as to indicate a want of due regard for human life, 
or omits to take such order with any explosive substance in his pos- 
session as he believes to be sufficient to guard against any probable 
danger to human life from that substance, shall be punished with 
imprisonment of either description for a term which may extend to 
six months, or fine which may extend to two thousand rupees, or 
both. 

27 1 . Whoever docs with any machinery any act so rash or 
negligent as to indicate a want of due regard for human life, or omits 
to take such order with any machinery in his possession or under 
his care as he believes to be sufficient to guard against any proba- 
ble danger to human life from such machinery, shall be punished 
with imprisonment of cither description for a term which may extend 
to six months, or fine which may extend to two thousand rupees, or 
both. 

272. Whoever, having such a right over any building as entitles 
him to pull down or repair that building, omits to take such order 
with that building as he believes to be sufficient to guard against 
any probable danger to human life from the fall bf that building, or 
of any part thereof, shall be punished with imprisonment of either 
description for a term which may extend to six months, or^fine which 
may extend to«two thousand rupees, or both. , 

273. Whoever omits to take such order with any animal in 
his possession as be believes to be sufficient .to guard against any 
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probable danger to human life, or any probable danger of grievous 
hurt, from such animal, shall be punished vrith imprisonment of 
either description for a term vrhich may* extend to six months, or 
fine vrhicb may extend to two thousand rupees, or both. 

• 

274. Whoever by doing any act in any public way or public 
line of narigation, or by omitting to take order with any property 
in his possession, which property is in any public way or public 
line of navigation, voluntarily causes danger, annoyance, or ob- 
struction to those who pass along that way or line of navigation or 
who reside in the neighbourhood of that way or line of navigation, 
shall be punished with fine which may extend to two hundred rupees. 
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XV.' 

OF OFFENCES KELATING TO RELIGION AND CASTE, 

27, O. Whoever destroys, damages, or defiles any place of 
worship, or any object held sacred by any class of persons, with 
the intention of thereby insulting the religion of any class of per- 
sons, or with the knowledge that any class of persons are likely to 
considiT such destruction, daiungo, or defiienu'ut an insult to 
their religion, shall be punished with iiuprisouuiont of either des- 
cription for a term which may extend to seven years and must not 
be less than one year, and shaU also be liable to line. 

270. Whoever voluntarily causes disturbance to any assembly 
lawfully engaged in the performance of religious worship, or 
religious cerenionie.s, if in causing such disturbance be assaults 
any person, or makes shew of assaulting any jicrson, or ihrealeiis 
to assault any person engaged in such worsliip or ceremonies, 
shall be punished with imprisonment of either desciiption for a 
term which may extend to three years and must not be less than 
six mouths, and shall also be liable to line. 

277, If any person, by doing any tiling whereby be commits 
an ollence under the last preceding ('laitse, also commits an oireuce 
under any Clause contained in any other Chapter of this Code, iho 
punishment shall be cumulative. 

27H. Whoever, in any place of w'orship, docs any thing where- 
by he voluntarily causes disturbance to any assembly lawfully met 
therein for the performance of religious worship or religious cere- 
monies, shall be*punished with impri.soninent of either description 
for a tenu which may extend to one year, or fine, or both. 

270. If any jierson, by doing any thing-whereby he commits 
an offence under the last preceding Clause, also commits an ollence 
under any Clause contained in any other (chapter of this Code, tlic 
punishment shall be cumulative. 

280. Whoever, with the intention of i^oundhig the feelings or 
insulting the religion of any jicrson, commits any trespass on any 


• See Note J. 
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place of gepulturc, offers any indignity to any human corpse, or 
causes disturbance to any assembly assembled for the performance 
of fune*ral ceremonies, shall be punished wilh imprisonment of either 
description for a term which may extend to one year, or fiije, 
or both. 

2ttl. If any person, by doing any thing whereby he commits 
(fn offence under the last preceding Clause, also commits an offence 
under any Clause contained in any other Chapter of this Code, the 
punishment shall bo cumulative. 

f 

282. Whoever, with the deliberate intention of wounding the 
religious feelings of any person, utters any word or makes any sound 
ill the hearing of that person, or makes any gesture in the sight of 
that person, or places any object in the sight of that person, shall 
he punished w'ith imprisonment of cither description for a term which 
mayc extend to one year, or fine, or both. 

28.’l. Whoever does any act with the intention of causing it to 
be believed in any quarter that, by doing that act, lie n'liders some 
otlier person an object of divine displeasure, or of causing it to be 
believed that by doing that net be obliges some other person, on 
pain of the divine displeasure, to do any thing which that person is 
not legally bound to do, or to omit any thing wbicli that person is 
legally entitled to do, or threatens any person with doing any act 
wliicli would, in any quarter, be believed to render the person 
threatened an object of divine displeasure, shall be punished with 
imprisonment of eitlicr description for a term which may extend to 
one year, or line which may extend to one tliousand rupees, 
or both. 

Illustrations. 

(a) A bits Dhuma at Z’s door, with the intention of causing it to be believed 
that hy so sitting he renders Z an object of divine displeasure. A has committed 
the oflcncc dofinod in this Clause. 

(bj \ threatens Z that, unless Z performs a certain act, A will kill one of 
AV (uvn children, under such eircuinstanees that tho killing would l>e believed to 
render Z an object of divine displeasure. A has committed tho offence defined in 
this (.'Inusc. , 

1 

284. hocyer, with the intention of cilusing any person to lose 
caste, commits any assault which causes that person to lose caste, 
or iiidnocs that person to do ignorantly any thing w hereby that 
jKirson incurs loss of caste, shall be punished with imprisonment 
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of either description for a term which may extend to six months, 
or fine which luuy extend to two thousand rupees, or both. 

> Illustration. > 

A, with the intention of causing Z, a Brahmin, to lose caste, mixes beef broth 
w-itb Z’s food. Z swallows it in ignorance, and thereby loses caste. A has (‘om- 
mitted the offence defined in this Clause. 

aBS. Whoever intentionally causes any food beloujiinu; to any, 
person to be in a stale in which thtU person, aeeordintj to the rules 
of his rclii<;ion or caste, cannot use it as food, shall be punished with 
fine which may extend to lifty rupees. 

^ 2fU). Whoevt'r, having been eouvicled of the olVeuce defined in 
th(' (danse hist preceding, again eoniinits tlft' ulfenee defined in 
the (danse last preeciling, shall* he punished with iinprisoniueiit of 
either description for a term which may extend to one month, or 
fine which may extend to tw'o hundred rupees, or both. 


T 
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OF ILLEGAL ENTRANCE INTO AND RESIDENCE IN 
THE TERRnX)RIES Ol' THi: EAST INDIA 
COMPANY. 

r 

207. WhoevcT, being a subject of the King and not a native 
of the Territories of tlio East India Company, on his arrival by 
sea in any place witliin the said Territories omits to make known 
in w’riting his name, place of de.'itinatian, and object of pursuit 
in India, to the Chief ^)flicer of Customs, or other Officer auliiorised 
for that purpose at the place at wiiicli such subject of the King 
has arrived, shall be punished with fine which may extend to one 
thousand rupees. 

• • • 

2UU. Whoever, being a subject of the King and not a native 
of llu' Territories of tlie East India Company, enters tin- said 
Territories by laud not being legally authorised so to do, shall be 
]>iinislied with simple imprisonment for a t(*rm which may extend to 
throe months, or fine w’hich may extend to two thousand rupees, or 
both. 

2Mf>. Whoever, being a subject of the King and not a native 
of the Terriloiies of the l^ast India ('ompany, and not having such 
a licence us is by law necessary to authorise such a subject of the 
King to reside in a certain pai t of the said Territories, enters or resides 
in that part of (he said Territories, shall be punished w ith simple 
impri.soninent for a term which may extend to three months, or fine 
which may extend to two thousand rupees, or both. 

• 

Whoever, having been convicted of the oflence defined 
in the ('lausc last preceding, again commits the ofienee defined in 
the Clause last preceding, shall be punished with banishment for 
life, or for any term, or with simple imprisonment for a term which 
may extend to one \cnr, to wliich banishment or imprisonment fine 
may be added. 


• Spo Note K. 
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OF OFFENCES KELATINO TO THE PHE8S. 

291. Whoever keeps ill his possession a press for the printing 
of books or papers, not having made and subscribed the declaration 
required by law to be made and subscribed by every person keep- 
ing sucli a press in his possession, shall be punished with simple im- 
prisonment fora term which may extend to two years, oi*linc which 
ini^ extend to live thousand rupees, or both. 

• 

292. Whoever prints or publishes any book or paper whieh 
has not printed legibly on it the name of the printer, the name of 
the publisher, and the place of the printing and publication, shall 
be punished with simple imprisonment for aHerm which may extend 
to two years, or line which may extend to five thousand rupees, 
or both. 

29.'I. Whoever prints or publishes any {>eriodical work what- 
ever emitaining public news, or coniinents on public news, other- 
wise than in conformity to the rules of law whereby the printing 
and publishing of such w'orks is regulated, shall bo punished with 
sinqilc imprisonment for a terni whieh may exUmd to two years, 
or fine whieh may extend to live thousand rupees, or both. 


• Sec Note L. 
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etajter XVift.* 

OF OFFENCES AFFECTING THE HUMAN BODY. 

Of Ofi’ence-s Affectin(. Life. 

294. WJioevcr does any act or omits what lie is legally bound 
to do, with the intention of tlu'reby causing, or with the know'- 
ledge that he i.s likely thereby to cause the death of any person, and 
docs by such act or omission cause the death of any person, is said 
to commit the ofl’ence of “ voluntary culpable homicide.” • 

Jlliistralums. 

t 

(n) A lays HticlcB and turf over a pit, uith the intention of thereby causing death, 
or with the knowledge that death is likely to be thereby caused. Z, belie\ing the 
ground to be firm, treads on it, falls in, and is killed. A has committed the offence 
ol^ voluntary culpable homieiJe. 

(h) A, with the intention or knowledge aforesaid, relates agitating tidings to 
Z, who is in a critical stage of a dangerous illness. Z dies in con.sefjuenrr A has 
committed the offence of voluntary culjiahle homicide. 

fv) A, with the intention or knowledge aforesaid, gives Z his (dioiee whether 
Z will kill hiriLself, or suffer lingering torture. Z kills himself in conse(|ucnce. A 
has conumfted the on’enee of voluntary culpable homicide. 

(d) A, with tlie intention or knowledge aforesaid, falselv deposes before a 
Court of Ju.stice that he s.aw Z commit a capital crime. Z is convicted and exe- 
cuted in consequence. A has committed the, offence of voluntary eulpahle homicide. 

(t ) A is hired to guide Z through a jungle. In the midst of the jungle A, 
no circumstance having occurred to release him from his legal obligation to guide 
Z through the jungle, with such intention or knowledge as aforesaid, leaves Z. -Z 
dies in consequeiu'e. A has committed the offence of voluntary eulpahle homicide. 

(f) A, being legally bound to fumisli foml to Z, who i^ the mother of a suck- 
ing child, omiU to furnish her with food, intending or knowing it to he likely that 
Z’s death mav he the coiLsequenee of the omis'^ion. Z survives, hut the child is 
starved to death in consequence of the failure of milk which is caused by A’s 
omission. Here, even if A did not know of the existence of the child, he has 
committed the offence of voluntary culpable homicide. 

(ff) A keeps Z in wrongful confinement, and is therefore legallj bound (see 
Clause .‘lOH) to furnish Z with what he knows to be noccssarj to prevent Z from 
being in danger of death. ‘A knowing that Z is likely to die if medical adv ice be 
not procured, illegally omits to procure such advice. Z dies in consequence. A 
has committed the offence of vohmtarj^ culpable horaieide. 

(h) A knows Z to 1)0 behind a bush. B does not know it A, intending to 
cause or knowing himself to be likely to cause Z’s death, induces B to fire at the 


♦ See Note M. 
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bodi. B firos and kilb Z. Hera, B may be guilty of no offence, or if hia firing wasi, 
under the ciieumatancea, a rash act, he may be guilty of the offence defined in 
Clause 304. But A has commiMed the offence of voluntary culpable homicide. 

,295. Voluntary culpable homicide is “murder’ unless it be 
of one of the three mitigated descriptions hereinafter enumerated ; 
That is to say, 

First, Manslaughter; 

Secondly, Voluntary culpable homicide by consent ; 

Thirdly, Voluntary culpable homicide in defence. 

296. If a person, by doing any thing which ho^ intends or 

knows to be likely to cause death, commits voluntary culpable 
htffnicide on a person whose death he neithcf intends nor knows 
himself to be likely to cause, thg voluntary culpable homicide com- 
mitted by the offender is of the same description of which it would 
have been if he had caused the death which he intended or knew 
himself to be likely to cause. , , , 

297. Voluntary culpable homicide is “ manslaughter,” when 
it is committed on grave and sudden provocation, by causing tho 
death of the person who gave that provocation. 

Explanation. Provocation is designated as “ grave,” M'hcn it is 
such as would be likely to move a person of ordinary temper to violent 
passion, and is not given by any thing done in obedience to the law', 
or by any thing authorised by the law of Civil or Criminal Proce- 
dure, or by any thing done by a public servant in the exercise of 
the lawful powers of such public servant, or by any thing done by 
any person in the exercise of the right of private defence against 
the offender. 

• Illustrations. 

(a) A, under the influence of passion excited by a provocation given by /, 
intentionally kilb Y, Z’st:hild. This is not manslaughter, but murder. 

(h) A b bwfully arrested by Z, a bailiff. A is excited to sudden and violent 
passion by the arrest, and voluntarily kills Z. lliis is not mansbughtcr, but 
murder. 

(e) A appears as a witness before Z, a Magistrate. Z says that he does not 
believe a word of A’s deposition, and that A has perjure^ himself. A is moved to 
sudden passion by these words, and kilb Z. This is not manslaughter but murder. 

fdj A attempts to pull Z’s nose. Z in the exercise of the tight of private 
defence, strikes A. A b movM to sudden and violent passion ,by the blow, and 
kilb Z. Tbb is not mansbughter, but murder. 

(fj Z strikes B. B b by tbb piovocation exdted to violent rage. A, a 
bystander, intending to take advantage cl B’s rage in oiddir to cause 27s death, puts 


U 
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a knife into 6*8 hand. B kills Z vith the knife. Here, B may have committed 
only manslaughter, but A has committed murder. 

ff) Y gives grave and sudden provocation to A. A, on tliis provocaUou, 
fires a pistol at Y, neither intending nor knowing himself to be likely to' kill Z, who 
is near him, but out of sight. A kilb Z. Here, A has committed manslaughter. 

208. Voluntary culpable homicide is “ voluntary culpable 
“ homicide by consent” when the person whose death is caused, 
being above twelve years of age, suffers death, or takes the risk of 
death, by his own choice : 

Provided, 

First, That the offender does not induce the person whose 
death is caused to make that choice by directly or indirectly put- 
ting that person in fear of any injury ; 

Secondly, That the person whose death has been caused is not, 
from youth, mental imbecility, derangement, intoxication, or pas- 
sion, unable to understand the nature and consequences of his 
choice ; 

Thirdly, That the offender does not know that the person 
whose death is caused was induced to make the choice by any 
deception, or concealment ; 

Fourthly, That the offender docs not conceal from the person 
whose death is caused any thing which the offender knew to be 
likely to cause that person to change his mind. 

Explanation. Voluntary culpable homicide committed by 
inducing a person voluntarily to put himself to death is voluntary 
culpable homicide by consent, except when it is murder. 

Illustrations. 

(a) Z, a Hindoo Widow, consents to be burned with tlie coqjso of her hus- 
band. A kindles the pile. Here A has committed voluntary culpable homicide 
by consent. 

(h) A, by instigation voluntarily causes Z, a child under twelve years of age, 
to commit suicide. Here, on account of Z’s youth, the ofTence cannot be voluntary 
culpable homicide by consent. A has therefore committed murder. 

(c) A, by ileceiving Z into a belief ffiat Z’s family have perished at sea, 
voluntarily causes Z to commit suidide. Here, on account of the deception proc- 
tisevl by .A, the affimee cannot be voluntary culpable homicide by consent A has 
therefore committed murder. 

8 

« • 

290. Voluntary culpable htHiiicide is voluntary culpable 
homicide in delence” wbeik it< is committed by causing death 
under such circumstances' tbut such canstiig of death would be no 
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office if the right of private defoice extended to the voluntory 
causing of death in cases of assanlt not falling under any of the 
descriptions enumerated in Clause 76, or in cases of theft, mischief, 
or criminal trespass not falling under any of the descriptions 
enumerated in Clause 79. 

JUmtratioHS. 

fa) Z attempts to horsewhip A, not in such a manner as to cause grievous 
hurt to A. A draws out a pistol Z persists in the assault A believing in good 
faith that he can by no other means prevent himself from being horsewhippeit, 
shoots Z dead. A has committed voluntary' culpable homicide in defence- 

CbJ Z commits simple theft on A’s horse, and rides away widi it Here A 
has a right of private defence which lasts till either Z can efibet his ^treat with the 
property, er till A can recover his horse, but which does not extend to the infliction 
ordoath, in as much as A is in no danger of death or hu^ A pursues Z, and, not 
being able to overtake him, shoots him dead. A has committed voluntary culpable 
Immicide in defence. 

(cj Z commits an assault not of a dangerous description on A. A, knowing 
that he can defend himself from the iissault without killing Z, kills Z. Here, os 
A’s act would be an offence even if tlie right of private deffenue in cases of assault 
of the descriptions not enumerated in Clause extended to the voluntary inflic- 
tion of death, A has committed voluntary culpable homicide which is not voluntary 
culpable homicide in defeucc, but which, according to the circumstances, will ho 
niiuislaughtcr, or murder. 

300. Whoever commits murder shall be putiished with death, 
or transportation for life, or rigorous imprisonment for life, and sliall 
also be liable to fine. 

• 

301. Whoever commits manslaughter shall be punished with 
imprisonment of either description for a term which may extend to 
fourteen years, or fine, or both. 

302. Whoever commits voluntary culpable homicide by consent 
shall be punished with imprisonment of cither description for a term 
which may extend to fourteen years and must not be less than two 
years, and shall also be liable to fine. 

303. Whoever commits voluntary culpable homicide in defence 
sliall be punished with imprisonment of eifjlicr description for a 
term which may extend to fourteen years, or^fine, or both. ■ 

304. Whoever causes the death of any persdn bv any act or 
apy ill^ial emission, whiph act or oiiission was so rasn or negligent 
as to indicate a want of dne regard for human life,*8haU be punish- 
ed with Imprisonment of either description for a term wltich may 
extend to two years, or fine, or both. * 
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305. If the act or illegal omission whereby death is caused in 
the manner described in the last preceding Clause be, apart from 
the circumstance of its having caused death, an offence other than 
the offence defined in Clause 327, or an attempt to commit an 
offence, the offender shall be liable to the puuishment of the offdnce 
so committed or attempted in addition to the punishment provided 
by the last preceding Clause. 

* Explanation. In cases in which the doing of a certain thing 
and the attempting to do that thing are distinct offences, if the 
offence defined in the last preceding Clause be committed in the 
attempting to do that thing, the additional punishment to which the 
offender is liable is the punishment not of attempting to do that 
thing but of doing that thing. 

Illustration. 

A uses force to Zf a woman, intending to ravish her. lie does not ravish her, but 
commits the offence defined in Clause 804. Here, the term of imprisonment to which 
A has made himself liable is to be regulated not by the term of imprisonment as- 
sigited to the offence \)f attebipting to ravish but by the term of imprisonment 
assigned to actual rape, that is to say, A is liable to rigorous imprisonment for a 
term of not more than sixteen nor less than two years. 

300. If any child under twelve years of age, any insane person, 
any delirious person, any idiot, or any person in a state of intoxica- 
tion, commits suicide, whoever previously abets by aid the commission 
of such suicide shall be punished with death, or transportation for 
life, or rigorous imprisonment for life, and shall also be liable to fine. 

307. If any person commits suicide, whoever previously abets by 
aid the commission of such suicide shall be punished with imprison- 
mentof eithcrdescription fora term which may extend to fourteen years 
and must not be less than two years, and shall also be liable to fine. 

308. Whoever does any act, or omits what he is legally bound 
to do, witli such intention or knowledge and lyider such circum- 
stances that if he by that act or omission caused death he would be 
guilty of murder, and carries that act or omission to such a length as 
at the time of carrying it to that length he contemplates ns sufficient 
to cause death, shall be punished with transportation for life, or with 
rigorous imprisonment, for a term which may extend to life, and 
must not be less than seven years, and shall also be liable to fine. 

* Illustrations. ^ . . * 

( o) A, intending to fiiurder Z by means of a spring gun, purchases such a 
gun. A has not yet committed the offence defined in this Clause. A sets the gun 
loaded in Z’s path, and leaves it there. A'has committed die offence defined in 
this Clause. 
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(/> ) A, intending to murder Z by poison, piu’chnses poison, and mixes tho 
the same with food which remains in A’s keeping. A has not yet committed tlie 
offence defined in this Clause. A places the food on Z’s table, or delivers it to Z’s 
servants to place it on Z’s table. A has coinmitto<l the offence defined in tliis Clause. 

* 30f). Whoever does any act, or omits what he is legally hound 
to do, with such intention or knowledge and under such circumstances 
that if he, hy that act or omission, caused death he would he guilty 
of voluntary culpable homicide, and carries that act or omission to 
such a length as at the time of carrying it to that length he contem- 
plates ns sufTicicnl to cause death, shall l>e punished with imprison- 
ment of either description for a term which may extend to tlirec 
years, or line, or both. 

Uliisl rations. • 

('ll ) A. on gra\c and sudden pr<*<H'ation, fires a pistol at Z, under such cir- 
cumstiinccH that if he tlicrehy caused death he would b<* guilty of mniislauglitnr. A 
has (ommlttcd the offence defined in tins Clause. 

(h) A lights a pile prepared for a Suttee, under such circumstances that if he 
thereby caused death ho woulil be guilty of voluntary cul]>ab'ia homicide by consent,. 
A hits committed the offence defined in this Clause. 

(c) A pursues a thief, and fires at him, under such circumstances tliaf, if ho 
killed the thief he would commit voluntary culpable homicide in defence. A has 
coiiimittcil the offence defined in this Clause. 

.’lin. Whoever belongs or has at any time belonged to any gang 
of persons associated for the purpose of gaining a livelihood hy 
inveigling and niunleiing travellers in onler to lake tlie property of 
such travellers, is designated us a “ Thug.” 

311. Whoever is a Thug shall he punished with transportation 
for life, or impri.sonment of cither description fur life, and shall also 
be liable to fine. 

Of the Causing of Miscarriage. 

312. Every Voman who, being with cliild, voluntarily causes 
herself to miscarry, and every person who voluntarily causes a 
woman w'ith child to miscarry, shall, if such miscarriage be not 
caused in good faith for the purpose of saving the life of the woman, 
be punished with imprisonment of either description for a term 
which may extend to three years, or fine, or bAth. ^ 

313. If •any person pomraits the offence defiriecf in the last 
preceding Clause without the free and iutelfigent consent of the 
woman, the punishment of causiqg the miscarriage shall be in excess 
of any punishment to which the offender may be liable by reason of 

W 
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«ny hurt which he may have caused or attempted to cause to the 
woman. 

Of Hvbt. 

314. All bodily pain, disease, and infirmity, is designate^^ as 
** hurt.” 

315. The following kinds of hurt are designated as “ grievous 

Emasculation ; 

Secotidly, Permanent privation of the sight of either eye ; 

Thirdly, Permanent privation of the hearing of either ear ; 

Fourthly, Privation of any member or joint ; 

Fifthly, Destruction or permanent impairing of the powers of 
any member, or joint ; 

Sixthly, Permanent disfiguration of the head, or face ; 

Seventhly, Fracture or dislocation of any bone other than a 
tooth ; 

Eighthly, Such hurt that the sufferer is, during the Hpace of 
twenty days, in bodily pain, diseased, or unable to follow his ordi- 
nary pursuits. 

310. Whoever does any act or omits what he is legally bound 
to do, with the intention of thereby causing hurt to any person, or 
with the knowledge that he is likely thereby to cause hurt to any 
person, and does thereby cause hurt to any person, is said “ volun- 
** tarily to cause hurt.” 

317. Whoever voluntarily causes hurt, if the hurt which he 
intends to cause or knows himself to be likely to cause is grievous 
liurt, and if the hurt which he causes is grievous hurt, is said volun- 
“ tarily to causo grievous hurt.” 

Explanation. A person is not said voluntarily to cause griev- 
ous hurt except when he both causes grievous hurt, and intends or 
knows himself to be likely to cause grievous hurt. But he is said 
voluntarily to cause grievous hurt, if, intending or knowing himself 
to be likely to cause grievous hurt of one kind, he actually causes 
grievous hurt of another kind. 

Jlluitration, 

A, intending knowing himself to ho lUiely pemnanently to disfigure Z's face, 
gives Z a blow which does not permanently disfigure Z’s face, but which causes Z 
to bo diseased during twenty days. A has voluntarily caused grievbus hurt. 

310. Whoever, except in tfie case provided fhr in Clause S95, 
voluntarily causes hurt, shall W punished with impHsaiunmit of 
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either description for a terra which may extend to one year, or fine 
which may extend to one thousand rupees, or both. 

t 

319. Whoever, except in the case provided for in Clause 320, 
voluntarily causes grievous hurt, shall be punished with imprison' 
mrat of either description for a term which may extend to ten years 
and must not be less than six moaths,'and shall also be liable to fine. 

320. Whoever voluntarily causes hurt in an attempt to com- 
mit murder shall be punished with transportation for life, or rigorous 
imprisonment for a term which may extend to life and must not be 
less than seven years, and shall also be liable to fine. * 

• 

32 1 . Whoever voluntarily causes hurt for the purpose of extort* 
ing from the sufferer, or from any person interested in the sufferer, 
any property, or of constraining the sufferer of the hurt, or some 
person interested in such sufferer to give any information which may 
lead to a wrongful transfer of any property, Or to db any thing illeghl 
or disreputable, shall be punished with rigorous imprisonment for 
a term which may extend to fourteen years and must not be less 
than one year, and shall also be liable to fine. 

322. Whoever voluntarily causes grievous hurt for the purposcof 
extorting any property, or of constraining the sufferer of the hurt, or 
some person interested in such sufferer, to give any infunnation 
which may lead to a wrongful transfer of any property, or to do any 
thing illegal or disreputable, shall be punished with transportation 
for life, or rigorous imprisonment for a term which may extcini to 
life and must not be less than seven years, and shull aJou be 
liable to fine. 

323. Whoever, except in the case provided for in Clause .323, 

voluntarily causes Irurt by means of the edge or point of any »>hurp 
instrument, or by means of fire or any heated substance, or by means 
of any corrosive substance, or by means of any explosive substance, 
or by means of any substance which it is delelenoue to the human 
body to inhale, to swallow, or to receive into the blood, or by 
means of any animal, shall be punished with ufipriso^nment of either 
description for a term which may extend to threo yoara, or fine, 
or both. * • • * , 

324. Whoever, except in the case provided for in Clause 320, 
voluntarily cmues grievous hurt liy means ef'tlte edge or point of 
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any sharp instrument, or by means of fire or any heated substance, 
or by means of any corrosive substance, or by means of any ex- 
plosive substance, or by means of any substance whicli it is deleteri- 
ous to the human body to inlmle, to swaliow, or to receive into tl»e 
blood, or by means of any animal, shall be punislied with impnison- 
ment of either description for a term which may extend to fourteen 
years and must not be less than one year, and shall also be liableto fine. 

325. Whoever voluntarily causes hurt, on grave* and sudden 
provocation, if Jie neither intends nor knows himself to be likely to 
cause hurt to any person other than the person m ho gave the provo- 
cation, shaTl be punished with imprisonment of either description 
for a term which may extend to one month, or fine which may 

extend to live hundild rupees, or both. 

• 

320. Whoever voluntarily causes grievous hurt, on grave and 
sudden provocation, if he neither intends nor knows himself to be 
likely to cause grievous hurt to any person other than the person who 
gave the provocation, shall be punished with imprisonment of 
either description for a term which may extend to one year, 
or fine which may extend to two thousand rupees, or both. 

327. Whoever causes grievous hurt to any person by any act 
or illegal omission, w'hich act or omission is so rash or negligent as 
to indicate a w ant of due regard for the safety of others, shall be 
punished with imprisonment of either description for a term which 
may extend to six months, or fine which may extend to one thousand 
rupees, or both. 

328. I f the act or illegal omission w’hereby grievous hurt is 
caused in the manner described in the last preceding Clause be, apart 
from the circumstance of its having caused grievous hurt, an offence, 
the punishment shall be cumulative. 

329. Wlioever does any act, or omits what he is legally bound 
to do, intending or knowing it to be likely that by such act or 
omission he may cause grievous hurt, the voluntary causing of which 
grievous hurt w'ould be an offence other than the offence defined in 
Clause 326, and^ carrfes that act or omission to such a length as, at 
the time ofwcarrying it to that length, he contemplates as sufficient 
to cause grievous hu^t, shall be punished with imprisodment of either 
description for a term which may extend to one half of the term of 


* For the definition of grave provocation see Clause 297. 
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impriBonment to which he would have been liable if he had actually 
caused the grievous hurt which he inteuded to cause, or knew himself 
to be likely to cause, or fine, or both. 

lUustratims. 

A ties a rope across a road by night, intending or knowing it to be likely that 
Z’s horse may stumble over it, and that grievous hurt to Z*may be the consequence. 
Grievous hurt is not caused. Hero, if grievous hurt ha;! been caused, A would 
have been liable to imprisonment for a term not exceeding Mvaa years. A« tliero- 
forc, is liable to imprisonment for a term not exceeding A r e a years and i ia »enrtuk 

fbj A lays a steel-trap in Z's path» intending or knowing it to bo likely that 
he may thereby cause grievous hurt to Z. Here, if grievous hurt were actually 
caused to Z, A, as having caused grievous hurt by means of a 8har]| instrument, 
would be liable to imprisonment fur a term not exceeding fourteen years. If there- 
forego grievous hurt is caused, A is liable to imprisonment for a term not exceeding 
seven years. 

« frj A puts an explosive substance under the seal of a letter, intending or 
knowing it to be likely that ho shall thereby cause grievous hurt to some person. 
While A keeps the letter in his own custody he has not committed the ofTonco 
defined in this Clause. As soon as ho sends it to th# post, 4io has committed the 
offence defined in this Clause. If ho actually causes, by these means, grievous hurt 
to any person, as the hurt is caused by means of an explosive substance, ho is liable 
to Imprisonnieut for a term not exceeding fourteen years. If he does not actually 
cause grievous hurt to any person he is liable to imprisonment for a tonn not exceed- 
ing seven years. 

Of Wrongful Restraint and Wrongful Confinement. 

330. Whoever by any act or by any illegal omission voluntarily 
obstructs any person so as to prevent that person from proceeding 
in any direction in which that person has a right to proceed, is said 
“ wrongfully to restrain” that person. 

Explafiation. A person may obstruct another by causing it to 
appear to that other impossible, difficult, or dangerous to proceed, 
as well as by causing it actually to be impossible, difficult, or danger- 
ous for that other to proceed. 

* Illusiraiions. 

(a) A builds a wall across a path along which Z baa a right to pass. Z is 
thereby prevented from passing. A wrongfully restrains Z. 

(b) A illegally omits to take proper order with a furious buffalo, which is in 
his possession, (see Clause 273) and thus voluntarily deters Z from passing along 
a road along which 2< has a right to pass. A wrongfully rastrains Z. 

(c) A threatens to set a savage dog at Z, if Z goes along a path along which 

Z has a right to go.^ Z is thus j)revented from going along that patH A wrong- 
fully restrains Z. * • • 

(d) In the last illustration, if the dog is not really savage, but if A voluntarily 
clauses Z to think that it is savage, and thereby pr 9 veiits Z from going along the 
path, A wrongfully restrains Z. 


X 
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331. Whoever wrongfully restrains any person in such a 
manner as to prevent that person from proceeding beyond certain 
ciroumscribing limits, is said “ wrongfully to confine” that person. , 

Illustrations. 

(a) A causes Z to go within a walled spacer and locks Z in. Z is tbae pre- 
vented from proceeding in any direction beyond the circumscribing line of walL A 
wrongfully confines Z. 

(bj In the last illustration, if there is in some nook of the walled space a 
door which is not secured, but which may easily escape observation, as A had vo- 
luntarily caused it to appear to Z impossible to proceed beyond the line of wkll, A 
has wrongfully confined Z. 

fej A places men with fire arms at the outlets of a building, and tells Z that 
they will fire at Z> if Z attempts to leave the building. A wrongfully confines Z. 

« 

332. Whoever wrongfully restrains any person shall be pun- 

ished with imprisonment of either description for a term which may 
extend to one month, or fine which may extend to five hundred 
rupees, or both. ^ ^ 

333. Whoever wrongfully confines any person shall be punish- 
ed with imprisonment of either description for a term which may 
extend to one year, or fine which may extend to one thousand 
rupees, or both. 

334. Whoever wrongfully confines any person for three days, 
or more, shall be punished with imprisonment of either description 
for a term which may extend to two years, or fine, or both. 

336. Whoever wrongfully confines any person for ten days, or 
more, shall be punished with imprisonment of either description for 
a term which may extend to three years, in addition to three days 
for every day of such wrongful confinement, and must not be less 
than six months, in addition to one day for every day of such 
wrongful confinement, and shall also be liable to fine. 

330. Whoever keeps any person in wrongful confinement, 
knowing that a writ for the liberation of that person has been issued 
in the manner described in the Code of Procedure, shall be punished 
with imprisonment of either description for a term which may extend 
to three years and must not be less than one year, in addition to any 
term of imprisonment to which he nxay^ be liable under the last 
preceding Clause, and shall also be lialfle to fine. 

337. Whoever wrtmgfully confines any person, for the purpose 
of extorting from the person confined, or from any person uaterested 
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in the person confined, any property, or of constraining the person 
confined, or any person interested in the person confined to give any 
information which may lead to a wrongful transfer of property, qr to 
do any thing illegal or disreputable, shall be punished with impri- 
soniAent of either description for a term which may extend to throe 
years and must not be less than one year, in addition to any term 
of imprisonment to which he may be liable under either of the two 
last preceding Clauses, and shall also be liable to fine. 

338. Whoever, while keeping any person in wrongful confine- 

ment, knowing a certain thing to be necessary to prevent the person 
confined from being in danger of death, or hurt, voluntarily omits to 
fuanish that thing to the person confined, shall be punished w'itli 
imprisonment of either description for a term which may extend to 
one year, or fine, on both. * 

Jlluslralion. 

Z’s eyes are in such a state as to require constant medical care. A wrongfully 
confines Z, and knowing that without medical attendance Z i» likely to lose his eye- 
sight, onuts to procure such medical attendance. A has committed the offence 
defined in this Clause. If Z loses his eye-sight, A has by an illegal omission vulun- 
tarily caused Z to lose his eye-sight, and has thus become liable to the punishment 
of having voluntarily caused grievous hurt to Z. 

Of Assault. 

339. A person is said to use force to another, if he causes 
motion, or change of motion, or cessation of motion to that other, 
or if he causes to any substance such motion, or change of motion, 
or cessation of motion as brings that substance into contact with any 
part of that other’s body, or with any thing which that other is 
wearing or carrying, or with any thing so situated that such contact 
afiects that other’s sense of feeling : 

Provided, that the person causing the motion, or change of 
motion, or cessation of motion, causes that motion, change of mo- 
tion, or cessation of motion in one of the three ways hereinafter 
described ; 

First, By his own bodily power ; 

Secondly, By disposing any substances in<euch a manner that 
the motion, or change or cessation of motion takes place without 
any further act on his part, or on the part of any other person ; 

Thirdly, ^ By induping any animal to move, to change its mo- 
tion, or to cease to move. * * • 

340. Whoever intentionally uses force, or attempts to use 
force to any person, without that persctnls consent, in order to tlie 
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committing of any offence, or intending or knowing it to be likely 
that, by such use of force, he may cause to the person to whom 
the force is used injury, fear, or annoyance, is said to commit an 
assault. 

Illustrations. • 

(a) Z is sitting in a moored boat on a river. A unfastens the moorings, and 
thus intentionally causes the boat to drift down the stream. Here, A intentionally 
causes motion to Z, and he does this by disposing substances in such a manner that 
the motion is produced without any other act on any person’s part A has there- 
fore intentionally used force to Z ; and if he has done so without Z’s consent, in 
order to the committing of any offence, or intending or knowing it to bo likely that 
this use of fojee may cause injury, fear, or annoyance to Z, A has committed an 
assault 

(!) ) Z is riding in a chariot A lashes Z’s horses, and thereby attempts to ciftise 
them to quicken their pace. Here, A has attempted to cause change of motion to 
Z by inducing animals to change their modon. A has therefore attempted to use 
force to Z, and if A has done this, without Z’s consent, intending or knowing it to be 
likely that he may thereby injure, frighten, or annoy Z, A has committed an 
asHault. • • 

(r) Z is riding in a palanquin. A, intending to rob Z, seizes the pole, and 
stops the palanquin. Here, A has caused cessation of motion to Z, and he has done 
this by his own bodily power. A luis therefore used force to Z. And as A has 
acted thus, intentionally, ^rithout Z’s consent, in order to the commission of an 
offence, A has committed an assault. 

(d) A intentionally pushes against Z in the street. Here, A has by his own 
bodily power moved his own person so as to bring it into contact with Z. He has 
therefore intentionally used force to Z ; and if he has done so without Z’s consent, 
intending or knowing it to be likely that he may thereby injure, frighten, or annoy 
Z, he has committed an assault. 

(fj A throws a stone, intending or knowing it to be likely that the stone 
will be thus brought into contact with Z, or with Z’s clothes, or with something 
carried by Z, or that it will strike water, and dash up the water against Z, or Z’s 
clothes, or something carried by Z. Here, A has attempted to use force to Z, and 
if he has done so without Z’s consent, intending thereby to injure, frighten, or annoy 
Z, he has committed an assault 

('fj A intentionally pulls up a woman’s veil. Here, A intentionally uses 
force to her, and if he does so without her consent, intending or knowing it to be 
likely that he may thereby injure, frighten, or annoy her, he commits an assault 

Z is bathing. A pours into the bath water which he knows to be boiling. 
Here, A intentionally by his own bodily power causes such motion in the boiling 
water as brings that waterdnto contact with Z, or with other water so situated that 
such contact must iffect Z’s sense of feeling. A has therefore intentionally used 
force to Z, amt if he has done this without Z’s consent, intending^ or knowing it to 
be likely that he may tlicA&by cause injury, fear, or annoyance to 2^ A has commit* 
ted an assault 

(h) A attempts to incite a dog to spting upon Z, without Z^s consent Hare, 
if A intends to cause injiuy, fear, or*^ annoyance to 2^ he commits an assault 
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341. Whoever makes any gesture, or any preparation, intend- 
ing or knowing it to be likely that such gesture or preparation will 
cause any person present to apprehend that he who makes that ges- 
ture pr preparation is about to assault (hat person, is said “ to inuko 
“ shew of assault.” 

Explanation. Mere words do not amount to a shew' of assault. 
But the words which a person uses may give to his gestures or pre- 
parations such a meaning as may make those gestures or prepara- 
tions amount to shew of assault. 

Jllust rations. 

fd) A shakes liis fist at Z, intending or knowing it to be likel/tliat be may 
tbcjel)y cause Z to believe that A is about to assault Z. A has maile shew of as- 
sault • 

(it) A begins to unloose the muzzW i»f a ferocioiis dog, intending or knowing 
it to be likely that he may thereby cause Z to believe lliat he is about to assault Z. 
A has made shew of assault 

(rj A takes up a slick, saying to Z “ I will give you a heating.” Here, 
though the words used by A could in no case amount to shew of ;ihsnult, and though 
the mere gesture, unaccompanied by any other circumstances, might nut amount to 
shew of assault it is nevertheless possible that tlio gesture explained by the words 
may be shew* of assault 

,34*i. Whoever ns.sault.'j any person, otherwiMc than on grave* 
and sudden provocation given by that person, shall he punished with 
imprisonment of either description for a term which may extend to 
three months, or fine which may extend to five hundred rupees, or 
both. 

343. Whoever, in attempting to commit murder, assaults any 
person, shall be punished with transportation fur life, or rigorous 
imprisonment for a term which may extend to life and must not bo 
less than seven years, and shall also be liable to flne. 

344. Whoever,*in attempting to commit the offence of kidnap- 
ping, assaults any person, shall he punished with imprisonment of 
either description for a term which may extend to half the term for 
which the offender would have been liable to be ipiprisoncd if he had 
committed the kidnapping which he has attempted to commit and 
must not be less than six months, and shall also be l||tblc to fine. 

• 

345. Whoever assaflltsiany person in attempting to cause griev- 
ous hurt to that person, otherwise than on grave and sudden provo- 
cation given by that person, shall punished with imprisonment of 

* For th« explanation of grave provocation lee CIoom 297. 

Y 
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either description for a term nrhich may extend to one third part of 
the term for which he might have been imprisoned if he had actually 
caused such hurt as be attempted to cause, or fine, or both. 

346. Whoever assaults any woman, in attempting to commit 
rape on her, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to three years and must not be 
less than six months, and shall also be liable to fine. 

347. Whoever assaults any woman, intending thereby to outrage 
her modesty, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or fine, or both. 

9 

348. Whoeverussaults any person , intending thereby to dishonor 
that person, otherwise than on grave and sudden provocation given 
by that person, shall be punished with imprisonment of either des- 
cription for a term which may extend to two years, or fine, or both. 

349. Whoever assaults any person, in attempting to commit 
theft on any property which that person is then wearing or carrying, 
shall be punished with imprisonment of either description for a term 
which may extend to two years, or fine, or both. 

350. Whoever assaults any person, in attempting wrongfully to 
confine that person, shall be punished with imprisonment of either 
description for a term which may extend to one year, or fine which 
may extend to one thousand rupees, or both. 

351 . Whoever assaults any person, on grave and sudden provo- 
cation given by that person, shall be punished with imprisonment of 
either description for a term which may extend to one month, or fine 
which may extend to two hundred rupees, or both. 

352. Whoever makes shew of assault, except on grave and 
sudden provocation given by the person whom he makes shew of 
being about to assault, shall be punished with imprisonment of either 
description for a term which may extend to one month, or fine which 
may extend to two hundred rupees, or both. 

Of Kionatpimo. 

353. Kidnapping” is of two kinds, kidnapping from the 
territories of the Eyit India Company, and kidnapping from lawful 
guardianship. 

354. Whoever conveys beyond the limits of the territories of 
the East India Company, or takes on hoard of any vessel with 
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the intentien of conTeying beyond the limits of the said territories, 
any person without the free and intelligent consent of that person, 
or of some person legally authorised to consent on behalf of that 
perion, or with such consent, but knowing that such consent has 
been obtained by deception or concealment as to the place of 
destination, or the future treatment of that person, is said to “ kidnap 
“ that person from the territories of the East India Company.” 

Whoever conveys any child under twelve years of age out of 
the keeping of the lawful guardian or guardians of such child, 
without the free and intelligent consent of such guardian or guar- 
dians, or with such consent but knowing that such sonseiit has 
b^en obtained by deception or concealment as to the place of desti- 
nation, or the future treatment of the child, o& that such consent is 
the effect of collusion between himself and such guardian or guar- 
dians, for any purpose of injury to the child, is said to “ kidnap that 
“ child from lawful guardianship.” 

• • • 

3M. Whoever kidnaps any person shall be punished with 
imprisonment of either description for a term which may extend to 
seven years and must not be less than one year, and shall also be 
liable to fine. 

350. Whoever kidnaps any person, intending or knowing it to 
be likely that murder may, in consequence of such kidnapping, bo 
committed on that person, shall be punished with transportation for 
life, or rigorous imprisonment for a term which may extend to life 
and must not be less than seven years, and shall also be liable to fine. 

Illustration. 

A kidnaps Z from the territories of the East India Company, intending or 
knowing it to be likely that Z may be sacrificed to an idoL A has committed the 
offence defined in this Clause. 

357. Whoever kidnaps any person, intending or knowing it to 

be likely that the consequence of such kidnapping may be grievous 
hurt to that person, or the rape of that person^ or the subjecting of 
that person to unnatural lust, or the slavery of' that person, shall be 
punished with imprisonment of either description for a term which 
may extend to fourteen years and must not be less than two years, 
and shall alsp be liable to fine. ■ 

• • 

358. Whoever, being in charge of any vessel, knowingly suf- 
fers any person who cannot without a certain order or permit legally 
embark on board of such vessel for any place which is not within 
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the territories of the !East India Company, to embark on board of the 
said vessel for any such place, shall be punished with simple impri- 
sonment for a term which may extend to one month for every per- 
son so suffered to embark, or fine which may extend to two Ij^un- 
dred rupees for every person so suffered to embark, or both. 

Of Rape. 

35fK A man is said to commit “ rape” who, except in the case 
hereinafter excepted, has sexual intercourse with a woman under cir- 
cumstances falling under any of the five following descriptions ; 

fit-Al, ^/Lgainst her will ; 

Secondly, Without her consent, while she is insensible ; 

Thirdly, With hpr consent, when her consent has been obtained 
by putting her in fear of death, or o/ hurt *, 

Fourthly, With her consent, when the man knows that her con- 
sent is given because she believes that he is a difierent man to whom 
she is or believes hprself Jo be married ; 

Fifthly, With or without her consent, when she is under nine 
years of age. 

Fjxplanalion. Penetration is sufficient to constitute the sexual 
intercourse necessary to the offence of rape. 

Exception. Sexual intercourse by u man with his own wife is 
in no case rape. 

.360. Whoever commits rape shall be punished with imprison- 
ment of either description for a term which may extend to fourteen 
years and must not be less than tw'o years, and shall also be liable 
to fine. 

Of Unnatural Offf.nces. 

,361. Whoever, intending to gratify unnatural lust, touches, for 
that purpose, any person, or any animal, or is by his own consent 
touched by any person, for the purpose of gratifying unnatural 
lust, shall be punished with imprisonment of either description 
for a term which may extend to fourteen years and must not be 
less than tw'o years, and shall also be liable to fine. 

362. Whoever, intending to gratify unnatural lust, touches for 
that purpose an^ person without that person’s free and intelligent 
consent, shaft be punished with imprisonment of either description 
for a term M hicb may extend to life and must not be less than seven 
years, and shall also be liable to fin^ 
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XftX. 

• OF OFFENCES AGAINST PROPERTY.* 

Of Theft. 

3G3. Whoever, intending to take fraudulently any thing which 
is property, and which is not attached to the earth, out of the posses- 
sion of any person, M'ithout tlnit person's consent, moves that thing 
in order to such taking, is said to commit “ theft." 

Explanations. All things fastcne<l to any thing attaclicd to the 
earrti are said to be attached to the earth. 

A thing which is attached to the earth becomes capable of being 
the subject of theft as soon as it is severed from the earth. 

A moving eH’ccied by the same act which efl'ccls the severance 
may be a theft. 

The words to “ move a thing” include the cases in which a 
person causes a thing to move by removing an obstacle which pre- 
vented it from moving, or by separating it from any other thing. 

A person who'by any iiK'aiis induces an animal to move in a 
direction in which he intends to induce that animal to move, is said 
to move that animal, and to move every thing which in consc<iueuco 
of the motion so caused is moved by that animal. 

The consent mentioned in the definition may be express, or 
implied, and may be given either by the person in possession, or by 
any person having for that purpose authority, either express or 
implied, from the person in possession. 

A person may commit theft though he intends to re.store the 
property after taking it. 

flluslratioHS. 

(a) A cuts down a tree on Z’s proinul, with the intention of fniudiilently 
taking the tree out of Z’s possession, without Z’s consent. 1 lere, as soon as A has 
severed the tree, in order to such taking, he lias committed theft. 

(h) A pulls a bung out of a hogshead of liquor in 5C’s possession, with the 
intention of fraudulently taking some of the liejuor without .Z’s consent. As soon 
as the liquor begins to flow, A has committc<l theft. 

(c) A puts a bait for dogs in hi» jiockct, and thus hduccs Z’s dog to follow 
A. Here, if A’s intention be fraudulently tti take the dog out of Z’S possession, with- 
out Z’s consent, A4ias committed ^heft as soon as Z’s dog has begun to follow A. 

(d) A drives Z’s sheep before him, with the intentioft of fnthdulently taking 

them out of Z’s possession, without Z’s consent As soon as any sheep begins to 

• 

• See Note N. 

Z 
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move in the direction in which A intended that it ehould move, A has committed 
theft 

(c) A meets a hullock carrying a box of treasure. He drives the bullock in 
a certain direction, in order that he may fraudulently take the treasure. As soon 
as the bullock begins to move in the direction in which A intends it to move^ A has 
committed theft on the treasure. 

(f) A, being Z’s butler, and entrusted by Z with the care of Z's plate, 
fraudulently runs away with the plate, without Z's consent Here, the plate, till 
carried off by A, was still in Z*s possession, though it was also in A’s possession. 
A has therefore committed theft 

(q) Z, going on a journey, entrusts his plate to A, the keeper of a warehouse, 
till Z shall return. A carries the plate to a goldsmith, and sells it Here the plate 
was not in ^s possession. It could not therefore be taken out of Z*s possession, 
and A has not committed theft, though he may have committed criminal brca('h of 
trust • 

(h) A finds a ring belonging to Z on a tabic in the house which Z occupies. 
Hero, the ring is in Z*b possession, and if A fraudulently removes it A commits 
theft 

^ (i) K finds a ring lyin^ on the high road, not in the possession of any per- 

son. A by taking it commits no theft though he may commit criminal misappro- 
j>riation of pro])crty not in possession. 

(j) A Bees a ring belonging to Z lying on a table in Z*8 house. Not ventur- 
ing to iniwippropriato the ring immediately, for fear of 8carcIi.And detection, A hides 
the ring in a jdaco where it is highly improbable that it will ever be found by Z, 
with the intention of taking the ring from the hiding place, and selling it when the 
loss is forgotten. Here, A at the time of first hiding the ring, commits theft. 

^/tj A delivers his watch to Z, a jeweller, to be regulated. Z carries it to 
his shop. A, not owing to the jeweller any debt for which the jeweller might law- 
fully detain the watch as a Hecurity, enters the shop openly, takes his watch by 
force out of Z’s band, and carries it away. Here A, though he may have committed 
criminal trespass, and aissault, has committed no theft, inasmuch as what he did 
was not done fraudulently. 

(!) But if A carries away the watch out of Z’s possession, with the intention 
of also recovering the value of the watch from Z, A has acted fraudulently, and has 
therefore committed theft, tliough the watch is his own property. 

(m ) Again : if A owes money to Z for repairing ttle watch, and if Z retains 
Uie watch lawfully as a security for the debt, and A takes the watch out of Z'a pos- 
session with the intention of keeping Z out of the money due to him, bo commits 
theft, inasmuch os he takes it fraudulently. 

(n ) Again : if A, having pawned hi$ watch to Z, takes it out of 27s posses- 
sion without Z’s consent^ not having paid what he had borrowed on the watch, he 
commits Uioft though the watch is his own property, inasmuch as he takes it 
fraudulently.' 

(o) A tal^es an ofticle belonging to Z out M 27s possession, without Z’s con- 
sent^ with the intention of carrying it back to Z and of pretending to have found it^ 
in the hope of thus obtaining a reward from Z. Here A takes fraudulently ; A has 
therefore committed tliclt" 
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(p) A, being 'exasperated at a passage in a book which is lying on the conn* 
ter of Z» a bookseller, snatches it up, and tears it to pieces. A has not comnlitted 
theft, as he has not acted fraudulently, though he may have committed criminal 
trespass, and mischief 

^(q) A and Z are gardeners. Z has reared a pine*apple of extraordinary size, 
in hope of obtaining a prize. A takes the pine-apple without Z*s consent, produ* 
ces it before the judges as his own, and obtmns the prize. He then sends baik the 
pine-apple to Z. Here, as A took the pine-apple fraudulently, A has committed 
theft, though he has restored the pine-apple. ^ 

(r) A takes a gold chain from a child of five years old, with that child’s 
consent, but without the consent of the child’s guardians. Here, the chain was 
in the possession of the child’s guardians. A has therefore taken the chain out 
of the possession of the guardians, without their consent, and if ho has done this 
^audulently, he has committed theft. 

(») A takes a rupee from a gentleman’s child of twelve years of age, with the 
child’s consent Here, it is probable that A conceived the ruitec to have Iwen pla- 
ced entirely at the child’s disposal If this was A’s impression, A has nut commit- 
ted theft. 

(t) A, being on friendly terms witli Z, goes into Z’s library, in Z’s absenee, 
and takes away a book without Z’s express consent Hefo, it is probable that A 
may have conceived that he had Z’s implied consent to use Z’s books. If this was 
A’s impression, A has not committed theft. 

(u) A asksiipharity from Z’s wife. She gives A money, food, and clothes, which 
A knows to belong to Z, her husband. Hero, it is probable that A may conceive that 
Z’s wife is authorised to give away alms. If this was A’s impression, A has not 
committed theft. 

(r) A is the paramour of Z’s wife. She gives A valuable property which A 
knows to l>eloiig to her husband Z, and to be such property os she has nut authority 
from Z to gi%e. If A takes the property he commits theft. 

(w ) A and Z are joint proprietors of a horse. A takes the horse out of Z’s 
possession, intending to use it for a time. A has not committed theft. But if A 
takes the horse fraudulently out of Z’s iwssession, intending to carry it away alto- 
gether, or to sell it and appropriate the whole price, A commits theft. 

(x ) A, having charge, in trust for the Government, of a public treasury, 
fraudulently appropriates some of the money to himself. Here, as A has not taken 
the money out of thw possession of any jierson (see Clause 19), ho is not guilty of 
theft, but he has committed criminal breach of trust 

(y ) A, believing in good faith that Z owes him a thousand rupees, and only 
intending to repay himself what is due to him, without injury to any party, takes 
property out of Z’s possesaion, witliout Z’s consent A, not acting fraudulently, is 
not guilty of theft. But be may have committed an offence under the provisions 
con twined in the Chapter entitled ^ of the illegal purluit of ^legal rights.” 

(z ) But if A, in the last illustration, intended to take ai^d appropriate more 
fhsn sufident to repi^ hunselt or intended, after relaying himself to prosecote Z 
for the debi^ here^ as sodi intention was fraudulent, A oommift theft. 
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364. Whoever commits theft shall be punished with rigorous im- 
prisonmeut for a term which may extend to three years, or fine, or both. 

305. Wlioevcr commits theft within any building, tent, or 
vessel, which building, tent, or vessel is used as a human dwelling, 
or within any building used for the custody of property, in pursu- 
ance of a conspiracy, in which conspiracy any person residing or 
employed within that building, tent, or vessel, and also any person not 
fesiding nor rra[)loyed within that building, tent, or vessel, are 
cngng(‘(l, shall be punished m itii rigorous imprisonment for a term 
which may extend to three years and must not be less than six months, 
and shall also be liable to tine. 

306. Whoever commits theft on any letter or packet, which, at 
the time of the eommitting of the theft, is in the posse.ssion of any 
officer of the Post Office, or on anj' thing contained in any such 
lelUr or packet, shall be punished with rigorous imprisonment for a 
term whieh may extend to three years and must not be less than six 
months, and shall also be luible to line. 

307. Whoever eoinmits theft, having made preparation for 
causing di'ath, or liurt, or restraint, or fear of death, oj; of hurt, or of 
restraint to any person, in order to the committing of such theft, or in 
order to retiring after the committing of such theft, or in order to the 
retaining of property taken by such theft, shall be punished w'ith 
rigorous imprisonment for a term which may extend to seven years 
and must not be less than one year, and shall also be liable to fine. 

Illuslrations, 

(a) A commits theft on property in Z’.s possession, and while committing this 
theft he has a loaded jiistol under his garment, having proiided this pistol for the 
pm pose of hurting or terrifying Z in case Z should resist. A has couimittetl the 
oll'ence defined in this Clmisc. 

( b) A picks Z’s pocket, having posted several of his eompanions near him, in 
order that they may hustle Z, if Z should pereci>e what is jiassing, and should 
resist, or should attempt to detain A. A has committed the offence defined in this 
Clause. 

Ok Extortion. 

300. Whoever intentionally puts any person in fear of any in- 
jury to that person, or tp any other, and thereby fraudulently indu- 
ces the person so put in fear to deliver any property to any person, 
or to consent tfiat any person shall retain any property, 6r to affix a 
seal to any substance, di- to make, alter, or destroy the whole or any 
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■|iait of any document which is or purports to be a valuable securiiy, 
is said to commit extortion.” 

Illustration. 

(a) A threatens to publish a defiunatory life of Z, unless Z gires him money. 
He thus induces Z to pre him money. A has committed extortion. 

(h) A threatens Z that he mil keep Z’s child in wrongful confinement, un< 
less Z will sign a promissory note binding Z to pay certain monies to A. Z signs 
the note. A has committed extortion. 

(c) A threatens to send bludgeon-men to plough up Z’s field, unless Z will 
sign a bond binding himself under a penalty to deliver certain produce to B. Z 
signs the bond. A has committed extortion. 

(dj A has lent Z money. Z has repaid the money. A has givefi Z a receipt. 
A afterwards threatens Z with bearing false evidence against him on a trial, unless 
Z fill bom the receipt Z burns the receipt A has conupitted extortion. 

(t) A, by putting Z in fear of injury, fraudulently induces Z to affix his seal 
to a paper. A has committed extortion. 

369. Whoever commits extortion shalj be punished with ins- 
prisonment of either description for a term which may extend to 
three years, or fine or both. 

370. Whoever, in order to the committing of extortion, puts 
any person in fear, or attempts to put any person in fear, shall be 
punished witli imprisonment of either description for a term which 
may extend to one year, or fine, or both. 

371 . Whoever commits extortion by putting any person in fear, 
for that person or for any other, of death or of grievous hurt, shall 
be punished with imprisonment of either description for a term 
which may extend to fourteen years and must not be less than two 
years, and shall also be liable to fine. 

372. Wboevdr, in order to the committing of extortion, puts 

any person in fear, or attempts to put any person in fear, for that 
person or for any other, of death or of grievous hurt, shall be pun- 
ished with imprisonment of either description for a term which may 
extend to seven years and must not be less tban^one year, and shall 
also be liable to fine. • 

« 

373. Whoever commits* extortion by putting* any person in fear 
of being iUsely accused or defamed as a person under the influence 
of unnatural lust, shall be punisheif with imprisonment of either des- 

2 A 



( 88 ) 


eflptloti for a term which may extend to fourteen yean and moat 
not be less than two years, and shall also be liable to fine. 

374. Whoever, in order to the committing of extortion, puts 
atay person in fear, or attempts to put any person in fear, of being 
falsely accused or defamed as a person under the influence of un* 
natural lust, shall be punished with imprisonment of either desciip* 
tion for a term which may extend to seven years and must not be 
less then one year, and shall also be liable to fine. 

Of Robbery and Dacoity. 

376. ' In all robbery there is eitlier theft, or extortion. 

Theft is robbery” if, in order to the committing of the theft, 
or in committing th^ theft, or in carrying away or attempting to 
carry away property obtained by the theft, the offender, for that end, 
voluntarily causes or attempts to cause to any person death, hurt, or 
wrongful restraint, or fear of instant death, of instant hurt, or of in- 
stant wrongful restraint; 

Extortion is ** robbery” if the offender, at the time of commit- 
ting the extortion, is in the presence of the person put in fear, and 
commits the extortion by putting that person in fear of instant death, 
of instant hurt, or of instant wrongful restraint, to that person, or to 
some other person present at the time of committing the extortion, 
and, by so putting in fear, induces the person so put in fear then and 
there to deliver up any property. 

Illustrations. 

(a) A holds Z down, and fraudulently takes Z’s money and jewels from Z’s 
clothes, without Z’s consent. Here, A has committed theft, and, in order to the 
committing of that theft, has voluntarily caused wrongful restraint to Z. A has 
therefore committed robbery. 

fhj A meets Z on the high road, shews a pistol, and demands Z’s purse. Z 
surrenders his purse. Here, A has extorted the purse from Z by putting the person 
on whom the extortion has been committed in fear of instant hurt A has therefore 
committed robber}'. * 

(e) A meets Z, and Z’s child, on the high road. A takes the child, and 
threatens to fling it down a precipice^ unless Z delivers his purse. Z delivers his 
purse. Here A has extorted the purse from Z, by cauung Z to be in fear of instant 
hurt to the child who is there present A has therefore committed robbery on Z. 

(d) But if A obtains property from Z by saying, ** your child is in the bands 
“ of my gan^ anS will be put to death unless within a month you send us ten thousand 
'< rupees,”— this is extortion, punishable under Clause 371, but it u not robbery. 

t * 

376. Where six or more persons, conjointly, commit or attempt 
to commit a robbery, or where* the whole ntunber of persons con- 
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jointly committiag or nttemptiug to commit * robbery, end perBoni 
present end aiding euch commission or attempt, amounts to six or 
more, every person so committing, attempting, or aiding, is said to 
commit *‘Dacoity.** 

o 

377. Whoever commits robbery shall be punished with rigorous 
imprisonment for a term which may extend to fourteen years and 
must not be less than two years, and shall also be liable to fine. 

378. Whoever attempts to commit robbery shall be punished 
with rigorous imprisonment for a term which may extend to seven 
years, and must not be less than one year, and shall also be liable 
^0 fine. 

379. Whoever commits dacoity shall b^ punished with trans- 
portation for life, or with rigorous imprisonment for a term which 
may extend to life and must not be less than three years, and shall 
also be liable to fine. 

• • 

380. If any one of six or more persons who are conjointly com- 
mitting dacoity, commits murder in so committing dacoity, every one of 
those persons sl^ill be punished with death, or transportation for life, 
or rigorous imprisonment for a term which may extend to life and 
must not be less than seven years, and shall also be liable to fine. 

381. Whoever is one of six or more persons assembled for the 
purpose of committing dacoity, shall be punished with rigorous 
imprisonment for a term which may extend to seven years and must 
not be less than one year, and shuil also be liable to fine. 

382. If any person voluntarily causes hurl in committing or 
attempting to commit robbery, or in committing dacoity, the 
punishment shall be cumulative. 

• Illustration. 

A in robbing Z of bis ear-rings, tears them from his ears, and in so doing 
grievous hurt to Z. A is liable imth to the punishment of voluntarily causing 
grievous hurt, aud to the punishment of robbery. 

a 

Of CaiMiNAL Misappropbiation of Pbopebtv not in possession. 

383. Whoever fraudulently takes into*hi8 possession any pro- 
perty which is in no person’s possession, is said, except in the case 
hereinafter excepted, ** dl'iminally to misappeopriatp property not in 
** possession.” 

Exceptum, If the person •taking the property into his posses- 
sion neither knows, nor has reason to believe, that any particular 
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party has a batter right than himself to the property, or that any 
fiartlcuiar person can direct him to any such party, he is not guilty 
of the offence above defined. 

Illustrations. 

(a) A finds a rupee on the high road, not knowing, nor haring reasOn to 
boUerei, that the rupee belongs to any particular party, or that any particular 
person can direct him to the party to whom the rupee belongs. A takes the rupee. 
Her^ A has not committed the offence defined in this Clause. 

a 

(b) A finds a letter on the road containing a bank note. From the direction 
and the contents of the letter he learns to whom the note belongs. He appropriates 
the note. Here, he criminally misappropriates property not in possession. 

(cj A fipds a cheque 'payable to bearer. He can form no conjecture as to 
the person who has lost the cheque. But the name of the person who has drawn 
the cheque appears. A knows that this person can direct him to the party % 
whose favor the cheque v^as drawn. A appropriates the cheque. Here, he crimi* 
nally misappropriates property not in possession. 

384. "WhoeTer criminally misappropriates property not in 
possession shall be punished with imprisonment of either description 
for a term which may extend to two years, or fine, or both. 

385. Whoever criminally misappropriates property not in 
possession, knowing that such property was in tli«7 possession of a 
deceased person at the time of that person’s decease, and has not 
since been in the possession of any person legally entitled to such 
possession, shall be punished with imprisonment of either description 
for a term which may extend to three years and must not be less 
than six months, and shall also be liable to fine. 

Illustration. 

Z dies in poBsession of funiiture and money. His servant, A, before the money 
comes into the possession of any person entitled to such possession, fraudulently 
takes possession of it A has committed the offence definetl in this Clause. 

Of Criminal Breach of Trust. 

386. Whoever, being entrusted with the keeping of any pro- 
perty, or with any dominion over any property, and intending frau- 
dulently to cause wrongful loss or risk of wrongful loss to any party 
for whom he is in trust, disobeys any direction of law prescribing the 
mode in which such trust is to be discharged, or violates any legal 
contract express or implied which he has made touching the dis- 
charge of such trust with any party from whom such trust was de- 
rived, is said to commit “ criminal breach^of trust." 

' Illustrations. 

(a) A, being executor to the will of s deceased person, firaudulently disobeys 
the law which directs him tq divide the effMts according to the will, and absconds 
with them. A has committed criminal breach of trust 
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fbj A is a vardiouse-keeper. Z> going on a journey, entrusts liis fumitairo 
to A, under a contract that it shall be returned on payment of a sUpulated sum for 
warchoxise room. Z on his return tenders the sum. A fraudulently retains the 
goods. A has committed criminal breach of trust 

C/oJ A, residing at Calcutta, is agent for Z, residing at Delhi, 'llicro is an 
express or implied contract between A and Z that all sums remitted by Z to A shall 
be invested by A according to Z’s direction. Z remits a lac of rupees to A, w tth 
directions to A to invest the same in Company’s paper. A fraudulently disohoys the 
directions, and employs the money in his own business. A has coinmitte<l LTitninul 
breach of trust 

fd) But if A, in the lost illustration, not fraudulently, hut believing that it 
will be more for Z’s advantage to hold shares in the Ihuik of Bengal^disobcys Z’s 
directions, and buys shares in the Bank of Bengal fur Z, instead of Inlying C\nnpany’8 
paper, here, though Z should suffer loss, and should be entitled to bring a civil ac- 
tion against A on account of that loss, yet A, not having adted fraudulently, has not 
committed criminal breach of trust. 

fe) A, a revenue Officer, is entrusted w'ilh public money, attd is either iliroct- 
cd by law, or bound by a contract express or implicti with the (lovenmient, to jiay 
into a certain treasury all the public money which he holds. A fraudulently appro- 
priates tlie money. A has committed criminal breach of trust. 

387. Whoever commits criminal breach of trust shall be punish- 
ed with imprisoniAcnt of either description for a term which may 
extend to three years, or line, or both. 

388. Whoever, being a public servant in the Post OlKce 
Department, and being, as such, entrusted with the keeping of any 
letter or packet, commits criminal breach of trust by misappropriat- 
ing such letter or packet, or any thing contained therein, shall be 
punished with imprisonment of either description for a term which 
may extend to three years and must nut be less than six luontlis, 
and shall also be liable to line- 

Of the receiving of Stolen Propehtv. 

389. Property ^he possession whereof has been transferred by 
theft, or by robbery, or by criminal misappropriation of property 
not in possession, or which, being specific property, and having been 
entrusted to the keeping of a public servant, as such public servant, 
has been so misappropriated by that public servant that he has 
thereby committed a criminal breach of trust, is designated us 

stolen property.” But if such property subsequenfly comes into 
the possession of a persois legally entitled to the possession thereof, 
it then ceases to be stolen property. * * 

390. Whoever fraudulently receives any stolen property, know- 
ing the same to be stolen property, shall be punished with imprison- 

2 B 
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moat of either description for e term which may extend to three 
yearn* or fine, or both. 

391. Whoever fraudolently receives any stolen property the 
possession whereof he knows to have been transferred in the con^mis- 
sion of dacoity, shall be punished with transportation for life, or with 
rigorous imprisonment for a term which may extend to life and must 
not be less than three years, and shall also be liable to fine. 

Of Cheatino. 

392. Whoever, by intentionally deceiving any person, fraudu- 
lently induces the person so deceived to deliver any property to any 
person, or to consent that any person shall retain any property, or 
to affix a seal to any substance, or to make, alter, or destroy flie 
whole or any part of any document which is or purports to be a 
valuable security, is said to “ cheat.’' 

JUustratiotu. 

t Ca) A, by presenting |o Z a bill of exchange which A knows to be forged, 
intentionally deceives Z, and thereby fraudulently induces Z to discount the bilL 
A cheats. 

(It ) A, by falsely protending to be a Civil Servant of the East India Company, 
intentionally deceives Z, and thus fraudulently induces Z to^t him have oo credit 
goods fur which he does not mean to pay. A cheats. 

(e) A, by putting a counterfeit mark on an article, intentionally deceives Z 
into a belief that this article was made by a certain celebrated manufacturer, and 
thus fraudulently induces Z to buy aud pay for the articla A cheats. 

(d) A, by exhibiting to Z a false sample of an article, intentionally deceives 
Z into bolieving that the article corresponds with the sample, and tliereby fraudulent- 
ly induces Z to buy and pay for tbo article. A cheats. 

(e) A, by tendering hi payment for an article a bill on a house with which A 
keeps no money, and by wbidi A expects that the bill will be dishonored, inten- 
tionally deceives Z, and thereby fraudulently induces Z to deliver the article, 
intending not to pay for it A cheats. 

(f) A, by pledging ornaments of paste to Z, as diamonds, intentionally 
deceives Z, and thereby fraudulently induces Z to lend mdney. A cheats. 

(ff) A hitontionally deceives Z into a belief that A means to repay any money 
that Z may lend to Itim, and thereby fraudulently induces Z to lend him money. 
A cheats. 

(h) A hitentionally deceives Z into a beBef that A means to deliver to Z a 
certain quantity of indigo plant, and tiMVoby fraudulently induces Z to advance 
money. A cheatf. 

(i) A intentionally deceives Z into a belief that A has performed A’s part of 
a contract made vitb Z, tmd thereby fraudulwtly induces Z to pay money. A cho a t a 

(j) A intentionally deemves Z into a belief that A is attaidied to T, and 
thereby induon Z to give litm pecaamry^aesistanoe. Hsra^ A baa, by intoationally 
deoeiviog Z> induoed Z to deliver up proportj^ but be bas not fraadidantly iadueed. 
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Z to ddivor up propertjr, i n o mu ch u the property deUverod by Z to A becomes, 
by the delivery, A’s property, notwithstanding the deception by which it bad 
t obtiined. Therefore A does not cheat 

CkJ A, by exaggerating the excellence of an article on sale, intentionally de- 
eeiveg Z, and induces Z to buy and pay for diat article. Hare, A has, by inten- 
tionally deceiving Z, induced Z to deliver up pn^rty. The question whether A 
has cheated will depend on the question whether he acted fraudulently, that is to 
nay, whether he intended to cause wrongful gain to himself by means of wrongful 
loss to Z. If the deception practised by A were such tliat A has, notwithstanding « 
the deception, a legal right to the price as soon as it has been delivered to him by 
Z, no gmn which the law pronounces to be wrongful has been intended. A, there- 
fore, baa not acted fraudulently, and has not cheated. But if the deception prac- 
tised by A were such that Z has a legal right to have back the price \bich he has 
pgid, there is wrongful loss and wrongful gain ; and if A intended to such 
wrongful loss and wrongful gain he has acted fraudulently* and has cheated. 

303. A person is said to “ cheat by personation” if he cheats 
in any of the ways hereinafter enumerated, namely ; 

First, By pretending to be some other^ person ; 

Second, By taking a name not his own ; * 

Third, By taking any title or addition to which he has not 
a right ; 

Fourth, By'Mropping any title or addition to which be has u 
right, and which is ordinarily annexed to the names of those who 
Jtave a right to it ; 

Fifth, By pretending to he of a country of which he is not ; 

Sixth, By pretending to be of a calling of which he is not ; 

Seventh, By pretending to be of a family of which he is not ; 

Eighth, By falsely pretending to hold or to have held any 
office, real or imaginary ; 

Ninth, By falsely pretending to be related by blood or 
marrbge to any person, real or imaginary ; 

Tenth, By falsely pretending to be in the employ of any 
party, real or imaginary. 

Illustrations. 

(a) A chests by pretending to be a certain rich banker of the same name. 
A dieats by personation. 

(h) A cheats by pretending to be B, a person who is* deceased. A cheats by 
personation. 

( c) John Smith cheats by calling himself Thomas Brown* John Smith cheats 

by personation. ^ ^ • 

(d) A cheats by taking tRe title of Rajah, faaving^no righ^ to that title. Ho 
dieatsby personation. 

{e) John Sasith dicata by fslsoly calling himaelf Lieuteasnt Colonel John 
Smitli. He cheats by personation. * 

(f) i>edor Saudi cheats by dropping the additum of Doctor. He diests by 
personatiss. 
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(g) A, an East Indian, cheats by pretending to be an Afghan. He cheats by 
personation. 

(h ) A cheats by falsely pretending to be a Clergy'man. He cheats by person- 
ation. 

(i ) A cheats by falsely pretending to be a member of one of the sov^eign 
Houses of India. He cheats by personation. 

(j ) A cheats by falsely pretending to be or to have been Governor of Macaco 
'which is a real office, or I'reuch Consul at Siiiga]>ore, which is an imaginary office. 
A cheats by ]>orHunation. 

(h } A cheats by falsely pretending to be married to B, an heiress. A cheats 
by personation. 

(l) A cheats by falsely pretending to be the agent of a great commercial 
house in EurSjpo. He cheats by personation. 

(m) A cheats by falsely pretending to be the ^'akeel of a Native Prince. , A 
cheats by personation. • 

394. Whoever cheats shall be punished w'ith imprisonment of 
either description for a term which may extend to one year, or fine, 
oj( both. . 


395. Whoever cheats with the knowledge that he is likely 
thereby to cause wrongful loss to a party whose interest in the trans- 
action to which the cheating relates he was bouiQ, cither by law, 
or by legal contract, to protect, shall be punished with imprison- 
ment of either description for a term which may extend to two years, 
or fine, or both. 

396. Whoever cheats by personation shall be punished with 
imprisonment of either description for a term which may extend to 
two years, or fine, or both. 

397. Whoever attempts to cheat by personation shall be pun- 

ished with imprisonment of either description for a term which may 
extend to one year, or fine, or both.* . 

Of Fbaudulknt Insolvency. 

398. Whoever, being an insolvent trader, or being a trader 
who contemplates it as likely that he may become insolvent, frau- 
dulently removes, conceals, delivers to any party, or causes to be 
transferred tp any party any property, intending thereby to prevent, 
or knowing it to be likely that he may theraby'prevent the distribution 
of that property according to law among his creditors, shall be pun- 
ished with imprisonment of either description for a term which may 

% 

• For ffiome of the aggravated forms of cheatiDg^ see the Chapters of Offences relaU 
ing to the Coiiii to Weights and Measures, to Documents^ and to Propertynnarksv 
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extend to seven yean and must not be less than one year, and shall 
also be liable to fine. 

Of Mischief. 

399. Whoever causes the destruction of any property, or any 
such change in any property, or in the situation of any property, as 
destroys or diminishes the value of such property, intending thereby 
to cause wrongful loss to any party, is said, except in the case here- 
inafter excepted, to commit mischief.” 

Explanation. A person may eummit mischief on his own 
property. . 

Exception. Nothing is mischief which a person dees openly, 
aigl with the intention in good faith of thereby saving any person 
from death or hurt, or of thereby preventing a greater loss of proper- 
ty than that which he occasions. 

Iliuatraliona. 

fa) A voluntarily bums a valuable security belonging to Z, intending to cause 
wrongful loss to Z. A has committed mischief. , ^ 

(b) A introduces water into an ice house belonging to Z, and thus causes the 
ice to melt, intending wrongful loss to Z. A has committed mischief. 

fej A voluntarily throws into a river a ring belonging to Z, with the intention 
of thereby causing wroagful loss to Z. A has committed mischief. 

(d) A, knowing that his effects are about to be taken in execution in order to 
satisfy a debt duo from him to Z, destroys those effects, with the intention of thenv 
by ])reventing Z from obtaining satisfaction of the debt, and of thus causing wrong- 
ful loss to Z. A has committed mischief. 

(e ) A, having insured a 8hi{), voluntarily causes the same to be cast away, with 
the intention of causing wrongful loss to the underwriters. A has committed mis- 
cliiei 

( f) A causes a ship to be cast away, intending thereby to cause wrongful loss 
to Z, who has lent money on bottomry on the ship. A has committed mischief. 

(ff ) A, having joint property with Z in a horse, shoots the horse, intending 
thereby to cause wrongful loss to Z. A has committed mischief. 

(h) A, in a storm, throws overboard projierty of Z, in spite of Z’s prohibi- 
tion, butfntending in good faith to save the lives of the crew, or to save property 
of greater value than that which is thrown overboard. Here, A has not committed 
mischief. 

(i) A, in a great fire, pulls down bouses in order tp prevent the conflagration 

from spreading, lie does this openly, and wdth the intention in good faith of sav- 
ing human life, or of saving property of more value than 4lie value of tlio property 
sacrificed. A has not committed mischief * 

• 

400. ‘Whoever comtiiKs mischief shall be, punished with fine 
which may extend to ten times the amount of the wrongful loss 
which he has caused by such misohief. 
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401 . Whoever commits mischief, having taken precautions not 
to be detected, sliall be punished with imprisonment of either des- 
cription for a term u'hich may extend to six months, or fine, or both. 

40i. Whoever commits mischief, and thereby voluntarily oaus- 
cs wrongful loss to the amount of five rupees, or upwards, shall be 
punished with imprisonment of either description for a terra which 
may extend to six months, or fine, or both. 

403. Whoever commits mischief, and thereby voluntarily caus- 

es wrongful loss to the amount of* one hundred rupees, or upwards, 
shall be punished with imprisonment of either description for a terra 
which may extend to two years, or fine, or both. c 

404. Whoever commits mischief, intending thereby to enhance 
the value of any article, or directly or indirectly to affect the event 
of any competition so as to cause gain to any person, shall be 
punished with imprisonVnont of cither description for a term which 
may extend to two years, or fine, or both. 

Illustrations. 

(a) A and Z are competitors for an agricultural prize. A, knowing that a 
row l)eIonging to Z is the finest that is likely to be exhibited, poisons it, in order to 
secure the prize to himself. A has committed the offence defined in this Clause. 

(b) A, having an article to sell, intending to raise the price of that article, 
ilestroys a quantity of that article which belongs to Z. A has committed the offence 
fiefined in this Clause. 

405. Whoever commits mischief with the deliberate intention 
of thereby insulting or annoying the person to whom he intends to 
cause wrongful loss, shall be punished with imprisonment of either 
description for a term which may extend to two years, or fine, or 
both. 

JUustfation. 

A, with the deliberate intention of insulting or annoying Z, destroys a book 
which Z Values as a rarity, a picture which Z values on account of its resemblance 
to a friend, a keepsake, a family relics an animal to which Z is attaclied. A baa 
in each of these cases committed the oflhnce defined in this Clause, 

406. Whoever* commits or attempts to commit mischief by 
killing, wopndfng, or poisoning any aninial or animals to the value 
often rupees or upwards, shall be punished with imprisonment of 
either description for a term which may extend to wl^ears, or fine, 
or both. 



{ 107 ) 


407. Whoever commits or attempts to commit mischief on any 
natural jjf artificial channel or reservoir of water, intending* or • 

it to be likely that he may thereby cause a diminutiuii of 
■"'cultivation, or of agricultural produce, or a failing of the supply of 
water required for purposes of food or drink by human beings, or hy 
animals which are property, or for purposes of cleanliness, or for the 
carr>’ing on of any manufacture, shall be punished willt imprison- 
ment of either description for a term which may extend to three 
years, or fine, or both. 

408. Whoever commits or attempts to commit mischief on any 
road, bridge, or navigable channel natural or artificial, hitending or 
knowing it to be likely that he may thereby render it less safe or 
easy to travel or to convey property by such rand, bridge, or navi- 
gable channel, shall be punished w'ith imprisonment of either des- 
cription for a terra which may extend to three years, or fine, or 
both. 

• • 

40t>. Whoever commits or attempts to commit mischief, intend- 
ing or knowing it to be likely that such mischief may cause an 
inundation attended with loss to the amount of one hundred rupees 
or upwards, shall be punished with imprisonment of cither descrip- 
tion for a term which may extend to three years, or fine, or both. 

410. Whoever commits or attempts to commit mischief on any 
light-house, sea-mark, or buoy, intending or knowing it to be likely 
that such mischief may render such light-house, sea-mark, or buoy, 
less useful, as such light-house, sea-mark, or buoy, shall be punished 
with imprisonment of either description for a term which may 
extend to three years, or fine, or both. 

411. Whoever commits or attempts to commit mischief on any 
land-mark, intending or knowing it to be likely that he may there- 
by render such land-mark less useful, as such, shall be punished 
with imprisonment of either description for a term which may 
extend to one year, or fine, or both. 

412. Whoever commits or attempts to commit mischief by fire, 
intending or knowing it to be likely that he may flicrpby cause tlie 
destruction oV any projierty which is not kei>t within any building, 
the value of which property amounts to one hundred rupees or 
upwards, shall be punish^ with imprisonment of either description 
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for a term which may extend to seven years and must not be less 
thsfh six months, and shall also be liable to fine. 

413. Whoever commits or attempts to commit mischief by fire, 
intending or knowing it to be likely that he may thereby cause the 
destruction of any building which is ordinarily used as a human 
dwelling or as a place for the custody of property, shall be punished 
with imprisonment of either description for a term which may extend 
to fourteen years and must not be less than one year, and shall also 
be liable to fine. 

414. \)rhoever commits or attempts to commit mischief by fire, 
intending or knowing it to be likely that buildings ordinarily used 
as human dwellings, to the number of not less than five, may be con- 
sumed, shall be punished with transportation for life, or rigorous im- 
prisonment which may extend to life and must not be less than 
seven years, and shall also be liable to fine. 

r • 

415. Whoever commits or attempts to commit mischief on any 
decked vessel, intending or knowing it to be likely that he may 
thereby destroy that decked vessel, or render that decked vessel 
unsafe, shall be punished with imprisonment of either description for 
a term which may extend to fourteen years and must not be less 
than two years, and shall also be liable to fine. 

416. Whoever commitsor attempts to commit mischief, having 
made preparation for causing to any person death, or hurt, or wrong- 
ful restraint, or fear of death, or of hurt, or of wrongful restraint, 
while committing or attempting to commit such mischief, or while 
retiring after committing it, shall be punished with imprisonment 
of cither description for a term which may extend to three years 
and must not be less than six months, and shall also be liable to fine. 

• 

417. If any person, by doing any thing which is an offence 
under the last preceding Clause, also commits an offence under any 
other Clause of this Code, the punishment shall be cumulative. * 

Of Criminal Trespass. 

418. Whoever exercises any dominion over any property, not 
having a legal right independent of the consent of any other party 

• • 

* For mischief to certain DooomeDU, see the Chapter of Offences relating to Do* 
ouments. 



( »09 ) 


to exercise such domiaion, and not having the consent, express pr 
implied, of any party legally entitled to give a consent which would 
authorize the exercise of such dominion, is said to trespass.’' 

Illustrations. 

('*aj A walks into a building, not having a right of entry there, and not having 
the consent of any person entitled to authorize such entry. A trespasses. 

Cl/ J A goes across Z*s field, not having a right of way there, and not having 
the consent of any person entitled to authorize A so to do. A trespasses. 

fej A takes up a book belonging to Z, and rends it, not having any right 
over the book, and not having the consent of any person entitled to authorise A 
so to do. A trespasses. • 

(d) A throws rubbish into Z’s garden, not having any right over the garden, 
an^ not having the consent of any {lerson entitled to authorize A so to do. A 
trespasses. , 

(r) A climbs up behind Z’s carriage, not having a right so to do, and not hav- 
ing the consent of any person entitled to authorize him so to do. A trcBpaaseB. 

(f) A goes into Z’s field with Z’s consent, but remains in the field after ho 
has been directed by Z to withdraw. A trespasses. 

• • 

419. "Whoever knowingly treMpasses in order to the injuring 
by any oifence, to the intimidating, to the insulting, or to the annoy- 
ing of any possessor of the property which is the subject of the tres- 
pass, or of any person who, by the permission express or imi>lied of 
such possessor, is exercising any dominion over such property, is 
said to commit “ criminal trespass.'’ 

420. Whoever commits criminal trespass by entering or re- 
maining in any building, tent, or vessel, used as a human dwelling, 
or any building used as a place for worship, or as a place for tho 
custody of property, is said to commit “ ho use -trespass.” 

Explanations. The introduction of any part of the criminal 
trespasser's body is entering sufficient to constitute house-trespass. 

A person w ho enters, not as a house-trespasser, may reinaiu as 
a house- trespasser. 

42 1 . Whoever commits house -trespass, taking precautions to 

conceal such house-trespass from some person who has a right to 
exclude or eject the trespasser from the building, tent, or vessel 
which is the subject of the trespass, is said to commit “ lurking 
“ house-trespass.” • 

Explanation. A person who enters, not as aTlurJting house- 
trespasser, may remain Is a lurking bou8e-tres[^asser. 

422. Whoever commits lurking house-trespass after sunset 
and before sunrise, is said to commit ** lurking house-trespass by 
” night.” 

2 D 
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^ Explamtion, A penon who enters, not by night, may remain 
as a lurking house-trespasser by night. 

423 . A person is said to commit “ housebreaking” who/:om- 
mits house-trespass in any of the six ways hereinafter described ; 
.'.amely, 

First, If he enters through a passage made by himself, or by 
any previous ubottor of the house-trespass, in order to the com- 
mitting of the house-trespass; 

Second, If he enters through any passage not intended for 
human enifance ; 

Third, If he enters through any passage which he or any 
previous abettor of the house-trespass has opened in order to the 
committing of the house-trespass by any means by which that pas- 
sage was not intended to be opened ; 

Fourth, If he enters by opening any lock with a key which 
he did not find in the loCk, or with a key which was left in the lock 
in order to the committing of the housc->trespnss ; 

Fifth, If he effects his entrance by committing an assault, or 
by making shew of assault, or by threatening, any person with 
assault ; 

Sixth, If he enters by any passage which he know’s to have 
been fastened against such entrance, and to have been unfastened 
from within by a previous abettor of the house-trespass. 

Illustrations. 

(a) A commits house -trespass by digging through the wall of Z’s house, and 
putting his hand through the aperture. This is housebreaking. 

( h) A commits house-trespass by creeping into a ship at a port hole between 
.decks, 'lliis is housebreaking. 

(f) A commits house-trespass by entering Z's house through a window. Tins 
is housebreaking. 

( d) A commits house-trespass by entering Z’s house through the door, having 
opened the door with a false key. This is housebreaking. 

(ej A commits house-trespass by entering Z’s house through the door, having 
lifted the latch by putting a wire through a hole in the door. This is house- 
breaking. 

(f) A finds tiie key of Z’s house door, which Z had lost, and commits house- 
trespass by entering Z’s house having opened the door with that key. This is 
housebreaking. ' 

(g) Z is standing in bis door way. A forces a f>assage by knocking Z down, 
and commits housb-trespan by entering the house. ITiis is housebreaking. 

(h) Z, the porter of Y, is standing in Vs doorway. A commits house-tres- 
pass by entering the house, having deteired Z from opposing him by shaking a 
stick at Z. This is housebreaking. 
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424. Whoever commits house-breaking after sunset and before 
sunrise, is said to commit “ house-breaking by night.” 

425. Whoever commits criminal trespass shall be punished 
witlmmprisonment of either description for a term which may extend 
to one month, or fine which may extend to fire Imndred ru{)ccs, or 
both. 

426. Whoever commits house-trespass shall be punished with 
imprisonment of either description for a term which may extend to 
one year, or fine which may extend to one thousand rupees, or both. 

427. If any person commits house-trespass in order to the 
c<mnnitting of any other offence, and actually commits that other 
offence, the punishment shall be cumulative. 

428. Whoever commits house-trespass in order to the commit- 
ting of any offence punishable with death, or of any offence punish- 
able with transportation for life, shall be punished with transporta- 
tion for life, or with rigorous imprisonment for a tc*rm which may 
extend to life and must not be less than three years, and shall also 
be liable to fine. 

a 

42.0. Whoever commits house- trespass in order to the com- 
mitting of any offence punishable with imprisonment, shall be 
punished with imprisonment of cither description for a term which 
may extend to one year added to a terra which may extend to one 
third of the longest time for which he would have been liable to be 
imprisoned if he hud committed the oflence in order to the commit- 
ting of which he committed the house-trespass, or fine, or both. 

430. Whoever commits house-trespass having made prepara- 
tion for causing hurt to any person, or for assaulting any {)erson, 
or for wrongfully restraining any person, or for putting any person 
in fear of hurt, or 'of assault, in order to the committing of such 
house-trespass, or during the continuanre of such house-trespass, 
shall be punished with imprisonment of either description for a term 
which may extend to two years, or fine, or both.* 

431. Whoever commits lurking housevtrespass, or house- 
breaking, shall be punished with imprisonment of efthcr description 

for a term, which may exteyd to two years, or fine, or both. 

* > 

432. If any person commits lurking house- trespass, or house- 
breaking, in order to the committing of any other offence, and actu- 
ally commits that other offence, the punishment shall be cumulative. 
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( 433. Whoever commits lurking house-trespass, or housebreak- 
ing, in order to the committing of any offence punishable uith im- 
prisonment, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years added to a term 
which may extend to one half of the longest time for which heiiPould 
have been liable to he imprisoned if he had committed the offence 
in order to the committing of which he committed such lurking house- 
trespass or housebreaking, and must not he less than one half of the 
shortest time for which he would have been liable to be imprisoned 

if he had committed that offence, and shall also be liable to fine. 

• 

f 

4.34. Whoever commits lurking house-trespass, or housebreak- 
ing, having made preparation for causing hurt to any person, or for 
assaulting any person, or for wrongfully restraining any person, or 
for putting any person in fear of hurt, or of assault, in order to the 
committing of such lurking house- trespass, or housebreaking, or 
during the continuance qf the house-trespass which has been begun 
by such lurking house- trespass, or housebreaking, shall be punish- 
ed with imprisonment of cither description for a term which may 
extend to throe years and must not be less than three months, and 
shall also be liable to fine. 

43.5. Whoever commits lurking house-trespass by night, or 
housebreaking by night, shall be punished with imprisonment of 
either description for a term which may extend to three years, or 
fine, or both. 

430. If any person commits lurking ho use- trespass by night, 
or housebreaking by night, in order to the committing of any other 
offence, and actually commits that other oflence, the punishment 
shall be cumulative. 

437. Whoever commits lurking house- trespass by night, or 
housebreaking by night, in or^er to the committing of any offence 
punishable with imprisonment, shall be punished with imprisonment 
of either description for a terra which may extend to three years, 
added to a term which may extend to tw'o thirds of the longest time 
for which he would Lave been liable to be imprisoned if he had com- 
mitted the offence in order to the committing of which he committed 
such lurking house-^espass by night, or liousebreaking by night, 
and must not ^ less than the shortest time for which he would have 
been liable to be imprisoned if he^ had committed that offence, and 
shall also be liable to hne. 
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438. Whoever commits lurking house-trespass by night, aor 
housebreaking by night, having made preparation for causing hurt 
to any person, or for assaulting any person, or for wrongfully res- 
traimng any person, or for putting any person in fear of hurt or of 
assault, in order to the committing of such house-trespass, or during 
the continuance of the house-trespass which has been begun by such 
lurking house- trespass by night, or housebreaking by night, shall 
be punished witli imprisonment of either descrijition fora term whieh 
may extend to seven years and must not be less than six months, 
and shall also be liable to fine. 

• 

438. Whoever commits criminal trespass by opening any 
closed receptacle which contains or which he beUeves to contain pro- 
perty, by any means by w hich that receptacle or any fastening of 
that receptacle is damaged, or by opening any lock, shall be punish- 
ed with imprisonment of cither description for a term which may 
extend to two years, or fine, or both. , , 

440. Whoever, being entrusted cither by law, or in pursuance 
of a contract made by him, with the keeping of any closed receptacle 
which contains or whi<‘h he believes to contain property, commits 
criminal tre«» pass by opening with a fraudulent intention that re- 
ceptacle by any means by w'hich that receptacle or any fastening of 
that receptacle is damaged, or by opening any lock, shall be punish- 
ed with imprisonincnt of cither description for a term which may 
extend to three ) ears, or line, or both. 
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Cftaiitcr XX. 

f 

OF OFFENCES RELATING TO DOCUMENTS. 

441. A person is said to commit forgery who, 

/'V/'.v/, Makes any document, or any part of any document, or 
any murk whicti may appear to identify or authenticate any docu- 
ment, intending that it may be believed, in any quarter, that such 
document, [>art, or mark was made by some other person, or at some 
other time, or by sopie authority by which it was not made ; 

Or, Secmidly, Having engaged to make any document by the 
authority and according to the direction of another, voluntarily omits 
to insert therein any thing which he is directed by that other to 
insert, intending that it may be believed in any quarter tliat the 
document is made according to that other’s direction ; 

Or, Thirdly, Cancels any document, or any part of any docu- 
ment, intending that it may be believed in any (]uarter that such 
cancellation was made by some other person, or at some other time, 
or by some authority by which it was not made ; 

Or, Fourthly, Cau.ses any part of any document or any mark 
which may appear to identify or authenticate any document to dis- 
appear, intending that it may be believed in any quarter that such 
part or murk never existed, or was caused to disappear by some 
other person, or at some other time, or by some authority by which 
it was not caused to disappear ; 

Or, Fifthly, Makes any mark, not in handwriting, nor meant 
to be taken for handwriting, which mark at the time when it is made 
is not part of a document, intending that such mark may become 
part of a document, or may appear to identify or authenticate a do- 
cument, and may be believed in any quarter to have been made 
by some other person, or at some other time, or by some authority 
by which it was not made. 

Illustrations. 

(a ) A writes a letter, and signs it with Z's name, intending that it may be be- 
lieved that Z ^rote the same. A has coaunitted forgery under the forst head of the 
definition. 

(h) A harf a letter of cretEt for 10000 Rupees written by Z. A adds a cy- 
pher to the 10000 and makes the sum 100000, intending that it may be believed 
that Z so wrote the letter. , A has commuted forgery under the first head of the 
definition. 
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(c) A tffixes Z’a seal to a document, iutendiiig that it may bo believed d^at 
Z affixed the same. A has committed forgery under the first head of the dofiuition. 

fdj A signs hb own name to a bill of exchange, intending that it may bo be- 
lieved that the bill was drawn by another person of the same name. A haa com- 
mitted forger)' under the first head of the definition. 

(ej A, a trader, in anticipation of insolvency, lodges effects with B, and, in or- 
der to give a color to the transaction, writes a promissory note binding bim^olf to 
pay to B a sum for value received, and antedates the note, intending that it may he 
believed to have been made before A was on tlio point of msulveuc’y. A has com- 
mitted forgery under tin' first head of the definition. 

(fj 7 j dictates Ills nill to A. A writes down a diffeient legatee from the le- 
gatee named by Z, intending that it rnny^e believed that what he writes was writ- 
ten by Z's authorit}. ha'' committed forgery under the first hemT of the tlcfi- 
nidon, inasmuch ai lie makes a part of a dot ument, intending that it may be 
belie\C(l that such part w.is made by an authority by whiclf it was not made. 

(^) A, having engaged to write Z*s will accordin^r to ZN direetion, and 
l»eing direciiKl by Z to wTitc that Z leaver the resulunni of Ins property efpially 
between .1, K, and omits the name of K, intending that it may hi* believed iluif. 
the document is made according to Z’s direction. A#h:is committed forgery uiujgr 
the hec'oml head of the definition. 

(h) Z’s will contains these words — I direct that all my remaining property 
be e(iually divided between A, IJ, and (?.” A s<Taf dies out li^s naine, intending that 
it may he believed thatithe wliole was lefr to himself and i\ A lias comniitte^l for- 
gery under the fourth head of the definition. 

f ij A makes an engra\e(l bonier in imitation of the border of a Government 
promissory note, intending that the paper on which the border is migraved may uf- 
terw'ards, by the addition of handwriting, or of an imitation of handwriting, hei'omo 
a document, and that this doeiunent may be heheved to bo a Governnnnjt promis- 
sory notes, A bos committed forgery under the fiflli head of tlie defiuilum. 

442. A document niadc in M'holu or in part 1)y forgc'ry is de- 
signated as a “ forged document.” 

A document altered by forgery, maikod by forgery, or cancelled 
in whole or in part by forgery, is designated a.s a “ document falsi- 
“ fied by forgery.” , 

443. W'hoever, with the intention of causing any injury to any 
party, or ofVendering any illegal act or omission easier or sab-r than 
it would otherwise be, or of obtaining for any ])erson any cmploymeiit 
either in the service of the public or of an individual, commits forge- 
ry, or uses as genuine any document which he know, to be forged or 
falsified by forgery, shall,be punished w ith imprisonincnt (tf either des- 
cription for a term which niay extend to two years, orpine, or both. 

Illustrntions. 

(a ) A, a Britiab-lxnm subjec't of thfc King, forges a licence to reside at Doltii, 
intcodiRg thereby to retidcr it eabier for lum to violate the law which forbidis him to 
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reside there 'without a licence. A has comnutted the offence defined in thia 
CUuBe. 

(b) A presents to Z a certificate of character which A knows to be forged, 
intending thereby to obtain employment under Z. A has committed the offence 
defined in this Clause. • 

444. WhocTcr, with the intention of causing any injury to any 
party, forges or falsifies by forgery any document which is or purports 
to be a valuable security, or uses as genuine any document which 
he knows to be forged or falsified by forgery, and w hich is or pur- 
ports to be a valuable security, shall be punislied w ith imprisonment 
of either description for a tenn which may extend to fourteen years 
and must not be less than two years and shall also be liable to hno. 

A 

445. Whoever commits forgery, intending or knowing it to be 
likely that the document forged or falsified by such forgery may 
be used as genuine for the purpose of cheating, or uses as ge- 
nuine for the purpose of cheating any document which he know.s 
to have been forged or falsified by forgery, shall be ]>ijni.shcd 
with imprisonment of (‘ither description for a term which may 
extend to seviai years and must not be less than one year, and 
shall also be liable to fine. 

440. Whoever commits forgery, intending or knowing it to be 
likely that the document forged or falsified by such forgery may 
harm the reputation of any party, or uses as genuine, for the purpose 
of harming the reputation of any parly, any doeunient which he 
knows to have been forgeil or falsified by forgery, shall be punished 
with imprisonment of citln*r description for a term which may ex- 
tend to three years and must not be less than six months, and shall 
also be liable to fine. 

447. Whoever makes any apparatus or material for engraving, 
or any seal, intending or knowing it to be likely that the same may 
be used for the purpose of committing any forgery which it would 
be an offence under any Clause of this Chapter to commit, shall be 
punished with imprisonment of either description for a term which 
may extend to fburtefen years and must not be less than two years, 
and shall aleo be liable to fine. 

1 

lb 

44B. Whoever has in his possession any plate, or material, or 
implement for engraving, or any 8%al, intending or knowing it to be 
likely that the same may be used for the purpose of committing any 
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forgery which it would be an offence under any Clause of this Chap* 
ter to commit, shall be punished with imprisonment of either (Ics* 
cription for a term which may extend to fourteen years and must 
not be less than two years, and shall also be liable to fine. 

449. Whoever has in his possession any document which ho 

knows to be forged, or falsified by forgery, and which is or purports 
to be a valuable security, intending or knowing it to be likely that , 
the same may be used as genuine to the injury of any party, shall 
be punished with imprisonment of either description for n term 
which may extend to fourteerf years and must not be less than two 
years, and shall also be liable to fine. * 

• • 

450. Whoever has in his possession an 3 »thing which is not a 
document, but which has been marked by forgery, intending that 
the same may be made a document purporting to be a valuable se* 
curity, and intending or knowing it to be likely that such document 
may be used as genuine to the injury of atiy party, shall be punisfii- 
ed with imprisonment of either description for a term which may ex- 
tend to fourteen years and must not be less than two years, and 

shall also be liable to fine. 

* 

451 . Whoever fraudulently destroys or defaces, or fraudulently 
attempts to destroy or deface, or fraudulently secretes any document 
which is or purports to be a will, shall be punished with imprisonment 
of either description for a term which may extend to fourteen 
years and must not be less than two years, and shall also be liable 
to fine. 

452. Whoever fraudulently destroys or defaces, or fraudulent- 
ly attempts to destroy or ^eface, or fraudulently secretes any 
document which purports to be a valuable security, shall be punish- 
ed with imprisonment of either description for a term which may 
extend to three years and must not be less than six months, and 
shall also bfe liable to fine. 

453. Whoever, being a public servant in the Post Office De- 
partment, and being, as such, entrusted witlf the keeping of any 
fastened letter or any fastened packet containing any document, 
intentionally opens the same, knowing that he has not legal authori- 
ty so to do, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two yearn, or fine, or both. 
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454. Whoever opens any fastened letter or any fastened 
packet containing any document, knowing that it does not belong 
to him, and that he has not the consent, express or implied, of 
any party legally entitled to give a consent which would authorize 
such opening of such letter or packet, shall be punished with in^ri- 
Bonment of either description for a term which may extend to six 
months, or fine which may extend to five hundred rupees, or both. 
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eibaylet XXt, 

OP OFFENCES RELATING TO PROPERTY-MARKS. 

465. Erery mark put on any property for the purpose of dis- 
tinguishing the property marked from other property, or for the , 
purpose of indicating to what party the property marked, or any 
dominion over the property marked belongs, or for the purpose of 
indicating that any payment is dae or has been made in respect of 
the property marked, or that the property marked is cnAtled to any 
exemption, is designated as a “ property-mark." 

• 

466. Whoever makes any counterfeit property-mark, intending 
or knowing it to be likely that such counterfeit property-mark may 
be used as genuine to the injury of any party, or uses as genuine any 
counterfeit property-mark knowing the sdhie to be counterfeit, and 
intending or knowing it to be likely that, by so using that property- 
mark, he may cause injury to some party, shall be punished with 
imprisonment of rather description for a term which may extend to 
one year, or fine, or both. 

lUxistration. 

A marks 7*8 sheep with a mark which Y is in the habit of affixing to Vs 8hee{i^ 
intending or knowing it to be likely that Z's sheep may be confounded with Y's, 
and that injury may thus be caused to Z. A lias committed the offence defined in 
this Clause. 

457. Whoever makes any counterfeit property- mark, which is 
a counterfeit of any property-mark affixed by the lawful authority 
of some public servant, as .such, or some body of public servants, us 
such, intending or knowing iWo be likely that sucli counterfeit pro- 
perty-mark may bemused as genuine -to the injury of any party, or 
uses as genuine any such counterfeit property-mark, knowing the 
same to be counterfeit, and intending or knowing it to be likely that, 
by so using that counterfeit property-mark, he jntty cause injury to 
some party, shall be punished with imprisonrtent of either descrip- 
tion for a term which may extend to three years and must not be 
less than six months, and shall also be liable to fine* 

• • ^ Illustration. 

A, intenffing to csoss Z to telieve that s thrsatening letter opmea from a place 
from which it does not come, and thus to injure Z, by annoying and terrifying Um, 
counterfaita die post-mark of the Post Office of that pl^ A has committed the 
offisnee defined in this Clause. 
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468. Wboerer makes any counterfeit property- mark, intending 
or knowing it to be likely that such counterfeit property-mark may 
be used as genuine for the purpose of cheating, or uses as genuine for 
the purpose of cheating any property-mark which he knows to be 
counterfeit, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or fine, or both. 

Illustration. 

A counterfeits the mark of a cutler at Sheffield on cutlery made hy himself in 
* India, intending thereby to cheat A has committed the offence defined in this 
Clause. 

459. Whoever puts any property-mark on any property, in- 
tending or knowing it to be likely that such property-mark may be 
used for the purpose of cheating, or uses any property -mark for the 
purpose of cheating, shall be punished with imprisonment of either 
description for a term which may extend to one year, or fine, or 
both. 
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tet'XXfti.* 

OF THE ILLEGAL PUB^UIT OF LEGAL RIGHTS. 

400. Whoever, in good faith, believing a debt to be legally due, 
takes or attempts to take any property from the person whom he . 
believes to owe that debt, not fraudulently, but in order to satisfy 
that debt, under such circumstances that if his intention were frau- 
dulent he would he guilty of theft, *or robbery, shall be punished with 
imprisonment of cither description for a term which may extend to 
one year, or fine, or both. ’ 

Illttslralions. * 

(a) A, bclie\ing in good faith that Z owes him one hundred rupees, in order 
to satisfy the debt takes proiicrty belonging to Z, not fraudulently, but under such 
circumstances that if he took it fraudulently he would be guilty of theft A sells 
that property for one hundred and fifty rupees, and sends back fifty rupees to«Z. 

A has committed the offence defined in this Clause. 

(A) But if A, at the time of taking, intended to keep tlie whole sum of one 
hundred and fifty rupees, he acteil fraudulently, and has committed theft. 

(r) If A meant Vter repaying himself, to sue Z for the debt A acted fraudu- 
lently, and has committed theft 

461. Whoever takes property in the manner described in the 
last preceding Clause, and keeps that property or any part thereof 
fraudulently, shall be punished with the punishment to which he 
would have been liable if the taking had been fraudulent. 

Illustration, 

A takes projmrty in the manner described in Clause 400, intending to repay 
himself a debt due to him by Z, ahd to refund the suqdus. A subsequently changes 
his mind, and fraudulently keeps the«whole. A is liable to be pvmished as if he hod 
taken the property fraudulently. • 

462 . If any person voluntarily causes hurt in doing any thing 
which is an offence under any Clause of this Qbapter, the punish- 
ment shall be cumulative. 


• See Note 0. • 
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OF THE CRIMINAL BREACH OF CONTRACTS OF 

SERVICE. 

403. Whoever, being bound by a lawful contract to convey or 
conduct any person, or any property, from one place to another 
place, illegally omits so to do, intending or knowing it to be likely 
that such Jillegal omission will bause injury to some party, shall 
be punished with imprisonment of either description for a term 
which may extend to one month, or hue which may extend to oho 
hundred rupees, or both. 

Illustrations. 

(a) A, a palanquin bearer, being bound by legal contract to carry Z from one 
place to another, runs away in the middle of the stage. A has coranutted the 
offonce defined in this Clause. ' 

{b) A, a cooly, being bound by lawful contract to carry Z’s baggage from one 
place to another, throws the baggage away. A has committed the offence defined in 
this Clause. 

(c) A, a proprietor of bullocks, being bound by legal contract to convey goods 
on his bullocks from one place to another, illegally omits to do so. A has eommiN 
ted the offence defined in this Clause. 

404. Whoet^r, being a seaman, bound by a lawful contract to 
serve on board of a merchant vessel, illegally leaves that vessel, or 
illegally remains absent from that vessel, or illegally disobeys any 
order of any officer of that vessel, shall be punished with imprison- 
ment of cither description for a term which may extend to three 
months, or fine which may extend to one hundred rupees, or both. 

405. Whoever, being bound by a lawful contract to attend on 
any person who by reason of youth, or of unsouirdness of mind, or of 
disease, is helpless or incapable of providing for his own safety, or to 
supply the wants of any such person, illegally omits so'^to do, shall 
be punished with imprisonment of either description for a term 
which may extend to six months, or fine which may extend to five 
hundred rupees,^or both. 


* See Note P. 
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e^avtcr XXIV.* 

OF OFFENCES RELATING TO MARRIAGE. 

460. Every man who by deceit causes any woman, who is not 
lawfully married to him according to the law of marriage under * 
which she lives, to believe that she is lawfully married to him accord- 
ing to that law, and to cohabit with him in that belief, shall be 
punished with imprisonment of either description for a •term which 
may extend to fourteen years and must not be less than two years, 
and shall also be liable to fine. 

467. Every woman who by deceit causes any man to believe 
that he is lawfully married to her according to the law of marriage 
under which he lives, and to cohabit with her in consequence of that 
belief, shall be punished with simple imprisonment for a term which 
may extend to one year, or fine, or both. 

468. Whoe\t?r, with any fraudulent intention, goes tlirough 
the ceremony of being married according to any law in force in the 
Territories of the East India Company, knowing that he is not 
thereby lawfully married, shall be punished with imprisonment of 
either description for a term which may extend to three years and 
must not be less than six months, and shall also be liable to fine. 


• See Note Q. 
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eiaiitet XXV.* 

OF DEFAMATION. 

409. Whoever, by words either spoken or intended to be read, 
■ or by si^ns, or by visible representations, attempts to cause any 
imputation concerning any person to be believed in any quarter, 
knowing that the belief thereof woyld harm the reputation of that 
person in fhat quarter, is said, except in the cases excepted in the 
pine Clauses next following, to defame that person. ^ 

ExplaualioHs. An imputation is hot defamatory unless it be 
such as, if believed in that quarter in which it is intended to be 
believed, would harm the reputation of the person concerning whom 
it is intended to be believed. 

Hence an imputation, which is defamatory when directed against 
one person, is not necessarily defamatory when directed against 
another person ; and an imputation which is defamatory when in- 
tended to be believed in one quarter is not necessarily defamatory 
when intended to be believed in another quarter. * 

Also, it may be defamation to repeat or circulate an imputation 
which it Mas not defamation originally to lauke ; and it is not ne- 
cessarily defamation to repeat or circulate an imputation m Inch it 
was defamation originally to make. 

A deceased person may be defamed. “j 

A collection of persons cannot, as such, be defamed. But an 
individual may be defamed by means of an imputation thrown on a 
collection of persons of whom he is one, or by means of an imputa- 
tion made in the form of an alternative. 

If the imputation be such that, if it were believed in the quarter 
in M’hich it was intended to be believed, the reputation of the person 
concerning whom it is intended to be believed would not be harmed, 
then, though that person may suffer in his interest, he has not been 
defamed. 

“ Harm the reputation.” No imputation is said to harm a per- 
son’s reputation unless that imputation directly or indirectly lowers 
the moral or intellectual character of tliat person, or iowers the 
character of that person in respect of his'easte or of his calling, or 


♦ See no|e li. 

f Tho course of proerciliiig^n snob a ewe belongs to the Law of Crimiiial Procedorei 
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lowers the commoeial credit of that person if he is engaged in 
trade, or causes it to be believed that the body of that persett 
is in a loathsome state, or in a state generally considered as 
disgraceful. 

Illustrations, 

(a) A says — ** Z is aa honest man ; he never stole B*8 watch intending to 
cause it to be believed that Z did steal B’s watch. This is defamation, unless it 
fall within one of the exceptions. 

(b) A is asked who stole B’s watch. A points to Z, intending to cause it to 
be believed that Z stole B’s watch, 'lliis is defamation, unless it fall within one of 
the exceptions. 

(c) A draws a picture of Z running away with B’s watch, intending it to be 

believed that Z stole B’s watch. This is defamation, unless it fall Orithln one of 
the exceptions. , 

(d) A says of Z that Z drinks wine. Here, the ^question whether A has 
defamed Z, may turn on the question whether Z is a Musulman, or a Christian. 

(e ) It may be defamation to say of a Sbeeah that he has turned a Soonoe. 
It may be defamation to say of a Soonee that he has turned a Sheeah. 

(f) A says of Z that Z is a coward. The question whether this is defamation# 

or not, may depend on the question whether Z be a soldier or a woman. * 

(g) A says of iS, a Hindo<^ that it is highly probable that he will bo converted 
to Mahomedanism. The question whether this is defamation, or not, may depend 
on the question whether the communication was made to the Hindoo relatives of Z# 
or to a Musulman. 

(k ) A journeyman printer' who acta the types for printing defamatory matter, 
a bookseller who sells books containing defamatory matter, a person who lends a 
defamatory newspaper or repeats dcfiuiuitory verses, docs not commit defiunatiou 
xmless he has the intention described in the definition of defamation. 

(i ) The Bank of Bengal, the Civil Service, the Army, cannot be defamed, as 
such. But it may be defamation of every Judge of the Sudder to say — The whole 
“ Sudder Court is corrupt.” 

(j) A says — “ X, Y, or Z roust be a thieC I do not know which committed 

" the theft But it was one of the three.” 'fhis may be defamation of every ono 
of the three persons named. ^ 

(k) A falsely tells B, who is a public servant having an office at his disposal, 
that Z, to whom B intends to offer that oAce, will not accept it B, in conse. 
quence, gives that office to another. Here Z, though be suffers in bis interests, is 
not harmed hwhis reputation, and therefore is not defiuned. 

470. First Exception. It is not defamation' to attempt to cause 

any thing which is true to be believed in any quarter, concerning 
any person. * • 

471 . Second Exc^tidn. It is oot defamation to express in good 
faith any opinion whatever respecting the conduct of a public servant 
in the discharge of his public functions, or respecting bis character 
so far as his character appears in that condudl, and no further. 

2 H 
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479. Third Exception, It it not defamation to express in good 
fykHh any opinion whatever respecting the conduct of any person 
touching any public question, and respecting his character so far as 
his character appears in that conduct, and no further. 

Illustrations. 

It is not defiunation in A to express in good faith any opinion whatever res- 
pecting Z’s conduct in petitioning Government on a public question, in signing a 
reqwsition for a meeting on a public question, in presiding or attending at such a 
meeting, in forming or joining any society which invites the public support, in 
voting or canvassing for a particular candidate for any situation in the efficient dis- 
charge of the duties of which the public is intpreeted. 

473. Fourth Exception. It is not defamation to express in 
good faith any opinion whatever resptfcting the merits of any case, 
civil or criminal, i^hich has been brought before any Court of 
Justice, or respecting the conduct of any person as a party, witness, or 
agent, in any such case, or respecting the character of such person, 
as far as his character appears in that conduct, and no further. 

' Illustrations. 

fa) A says — “ I think Z’s evidence on that trial is so contradictory that he 
** must 1)0 stupid or dishonest” A is within this exception if he says this in good 
toth ; inasmuch as tiio opinion which he expresses respqcts Z’s character as it 
ap])carH in Z’s conduct os a witness, and no further. 

(h ) but if A says — ** I do not believe what Z asserted at that trial, because 
** I know him to be a man without veracity — A is not within this exception, ina»> 
much as the opinion which he expresses of Z’s character is an opinion not founded 
on Z’s conduct as a witness. 

474. F\fth Exception. It is not defamation to express in good 

faith any opinion respecting the merit of any performance which its 
author has submitted to the judgment of the public, or respecting 
the character of the author so far as his character appears in such 
jierformance, and no further. • 

Explanation. A performanee may be subtpitted to the judg- 
ment of the public expressly, or by acts on the part of the author 
which imply such submiasion to Uie judgment of the pu\)lic. 

IHuatratums. 

(a) A person who publuhee a book stthmiU that book to the judgment of the 
public. 

(1) A person who makes a speech in public submits that sjgeech to the 
judgment of thS public. % • 

(c) An acti^ or singw who appeiffs on a public stage sabmits his acting nr 
singing to the judgment of the pubUe. 

(d) A saiys of a book pubUshed kj Z| **Z’a book is fcoUih, % aansk bo n wwk 
«iaan. Z*sboskttadnDeJd^ Zsuisttoaswaof qqnmatiMd.* A ia witiiaa tiua 
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if he ihbin goodUth, m ae«Bodi«i theoj^on wWAhewprwso* 

of Z Mipeote Z^* ch«w*w only io ^ appem » IP* book, and no furtheti , 

(t) But if A 8«y» — ** I #» not surprised that Z*8 book is foolish, and ind»< 

« cent, for he is a weak man, and a Uberline A u not within this exception in as 
much aa the opinion which he expresses of 12% character is an opinion not founded 

on Zsbook. 

475. Sixth Exception. It is not defamation in a person hav- 
ing over another any authority, either conferred by law, or arising , 
out of a lawful contract made with that other, to pass in good faith 
any censure on the conduct of that other in matters to which such 

lawful authority relates. , 

IUustration$. 

* A judge censuring in good fakh the conduct of a witness, or of an officer of the 
Court; a head of a department censuring in good foith Ihose who are under his 
orders; a parent censuring in good frith a child in the presence of other children; 
a schoolmaster, whose authority is derived from a iwrent, censuring in good faith a 
pupil in the presence of other pupils; a master censuring a servant in good faith 
for remissness in service; a ^ker censuring in good frith the cashier of his Bank 
for the conduct of sudi cashier, as such cashinr ; are within this exception. 

470. Seventh Exception, It is not defamation to prefer, in 
good faith, an accusation against any person to any of those who 
have lawful authority over that person with respect to the subject 
matter of accusation. 

Illustrations, 

If A in good frith accuses Z before a Magistrate ; if A iu good faith com- 
plains of the conduct of Z, a servant, to Z’s master ; if A in good faith complains of 
the conduct of Z, a child, to Z's faUicr ; A is within this exception. 

477. Eif'hth Exceptipn. It is not defamation in a person giv- 
ing directions for the management of his concerns to make an im- 
putation on the character of another, provided that the imputation bo 
made in good faith for tho protection of the interests of the person 
making it. 

Illustration. 

A, a slfopkeeper, says to B his foreman— “ sell notUjng to Z unless be pays 
« you ready money, for I have no opinion of bis honesty.*' A it within the excep- 
tion, if he has mmle this imputation on Z in good faith, for the protecrion of his own 
interests. * , 

• • 

478. Ninth Exetptipn. It is not defamation to convey a cau- 
tion, in good faith, to one person against another, pibvided that such 
caution be intended for the goo^ of the person to whom it is convey- 
ed, or of some party in whom that person iif interested. 
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479. Whoever defames another shall be punished with simple 
imprisonment for a term which may extend to two years, or fine, or 
both. 


480. Wherever defamation is committed by means of any 
printed or engraved substance, whoever at the time of printing or 
engraving the defamatory matter was a possessor of the machinery 
whereby such defamatory matter was printed or engraved, shall, 
* except in the case hereinafter excepted, be punished with simple 
imprisonment for a term which may extend to two years, or fine, or 
both. 

Exception. No person shall be liable to punishment as apos> 
sessor of the machinery by which defamatory matter was printed oi* 
engraved, if such defamatory matter were printed or engraved con- 
trary to his directions, or if the printing or engraving were purpose- 
ly concealed from him. 

, 481. Wherever defamation is committed by means of any 
printed or engraved substance, whoever first sells or offers for sale 
that printed or engraved substance, shall be punished with simple 
imprisonment for a term which may extend to tw'o years, or fine, or 
both. 
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€]ia{itev XX'Ff. 

OF CRIMINAL INTIMIDATION. INSULT, AND 
ANNOYANCE. 

482. Whoever deliberately threatens any person to murder* 
that person or any other in whom that person is interested, or to 
commit the offence of voluntarily.causing hurt to tliat person or to 
any other person in whom that person is interested, o» to commit 
mischief by fire on that per^n’s property, or to kill or wound any 
animal which is that person’s property, or to pommit the offence of 
housebreaking on any building, tent, or vessel which is that per- 
son’s property, or wherein that person resides, or to commit any 
mischief or trespass injurious to that person by means of a riotous 
assembly, or falsely to impute unnatural lust to any person, or false- 
ly to impute unchastity ' to that jierson if that person be a woman, 
with the intention of causing, by such threat, distress or terror to the 
person to whom such threat is conveyed, or of inducing that person 
to do any act which that person is not legally bound to do, or to 
omit the doing of any act whii h that person has a legal right to do, 
is said to commit the offence of “criminal intimidation.” 

483. Whoever commits the offence of criminal intimidation, 
shall be punished with imprisonment of either description for a term 
which may extend to two years, or fine, or both. 

484. Whoever commits the offence of criminal intimidation, 
having taken precaution to conceal the quarter from whence the 
threat comes, shall be punished with imprisonment of either des- 
cription for a term which may extend to three years and must not 
be less than six months, and shall also be liable to fine. 

488. ’Whoever utters any word, makes any sound, makes any 
gesture, or exhibits any object, intending that 'such word or sound 
shall be heard, or that such gesture or object shall be seen by any 
person, and in^ding thereby to insult that ]^*rsoq, shall be punish- 
ed with iihpijsonment.of either description for a tcitn which may 
extemd to three months, or fine which may extend jto one thousand 
rupees, or both. 

Exphmtiotu. A person lAay exhibit |ui object by sending it 
to another as well as by placing it before the eyes of another, 

2 I 
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^The making of an imputation which is not defamatory because 
it falls under one of the exceptions appended to the definition of de- 
famation, may be an offence under this Clause. 

* Illustrations. 

(a) Z has been guilty of an offence, and has been punished for it, A follows 
him reproaching him with that offence. Here, A is not guilty of defamation, in- 
asmuch as he has imputed to Z only what was true. But if A has used words, 

, intending them to be heard by 2^ and intending thereby to insult Z, he has committed 
the offence defined in this Clause. 

(hj A forces himself into the presence of a Magistrate, crying out that the 
Magistrate is a tyrant Here, though A is not guilty of defamation if in good faith 
he accuses a piblic servant of tyranny, yet if he uses those words intending that the 
Magistrate may hear them, and intending thereby to insult the Magistrate, ^ 

commits the offence defined in this Clause. 

0 

480. Whoever utterd any word, makes any sound, makes any 
gesture, or exhibits any object, intending that such word or sound 
fchall be heard, or that sucli gesture or object shall be seen by any 
w6iiian, and intending thereby to insult the modesty of that woman, 
sliall be punished with imprisonment of either description for a term 
which may extend to two years, or fine, or both. 

lUustratiou. 

A, inttiiicliii^ to outrage the inodcety of a woman, cxpoeca his person indecently 
to her, or uses obscene words intending that she should hear them, or sends to her 
obscene drawings by post A has committed the offence defined in this Clause. 

487. Whoever utters any word, makes any sound, makes any 
gesture, or exhibits any object, intending that such word or sound 
bhull be heard, or that such gesture or object shall be seen by any 
])crson, and malignantly and wantonly intending thereby to annoy 
that person, shall be punished with imprisonment of either descrip- 
tion which may extend to one month, or fine which may extend to 
one hundred rupees, or both. 

Illustralions. <■ 

(a) A follows Z ill the street, hooting him. malignantly and wantonly intend- 
ing thon'b\ to iiniioy /. A has committed the offence defined in this (Jlause. 

(h ) A heats ii gong under Z’s w indow by night, malignantly and wantonly in- 
tending to annoy Z. A has committed the offence defined in this Clause. 

488. Whoever, in a state of intoxication, appears in any public 
place, or in o:hy place a hich it is a trespass in him to 'enter, and 
there conducts himself in such a manner as to cause annoyance to 
any person, shall be punished with simple imprisonment for a term 
which may extend to tyrenty-four Hours, or fine which may extend 
to ten rupees, or both. 






NOTE A. 


ON THE CHAPITR OF PUNISHMENTS. 

First among the punishments provided for offences by this Code stands death. 
No argument that has been brought to our notice has satisfied us that it would be 
desirable whoUy to dispense with this punishment. But we are convinced tliat it 
ought to be very sparingly inflicted, and wo proi>osc to employ it only in cases 
where either murder, or the highest offence against the State bos been committed. 

We are not apprehensive that we shall l>o thought by many persons to have 
r^rted too frequently to capital punishment But wo think it prolmble that many 
even of those who condemn the English statute book oj^Hanguiiiary may think that 
our Code errs on the other side. 'Flioy may he of opinion that gang-robbery, the 
cruel mutilation of the person, and possibly rape, ought to bo punished with death. 
These are doubtless offences which, if wo looked only at their enormity, at the evil 
which they produce, at the terror which they spread through H<)cioty, at the depra- 
vity which they indicate, we might bo inclined to punish capitally. But atrocious 
as they arc, they caunot, as it appears to us, be placed in the same class with 
murder. To the great majority of mankind nothing is so dear Jis life. And wo are 
of opinion that to put* robbers, ravishers, and mutilators on tlio saiuo footing with 
murdorerh is an arrangement which diminishes tho security of life. 

lliere is in practice a close connection between murder and most of tliose of- 
fences which come nearest to murder in enormity. Those offcncjcs are almost al- 
ways coinmitte^i \mder such circumstances that tho offender has it in his |M)wer to 
add nmrdtT to hi» guilt They arc often committed under such circumstances that 
the offender has a temptation to add murder to his guilt llie same opportunities, 
the same superiority of force, wliich enabled a man to rob, to mangle, or to ravish, 
will euable him to go furtiier and to dispatch his victim. As he has almost always 
the power to murder, he will often have a strong motive to murder, inasmuch as 
by murder he may often hoj>c to remove the only witness of the crime which he 
has already committed. If the punishment ef the crime which he already com- 
mitted be exactly the same with the punishment of murder, he will have no res- 
training motive. A law which imprisons for rapj and robbery, and liangs for mur- 
der, holds oift to ravishers and robbers a strong inducement to s|)are the lives of 
those whom they have injured. A law which hangs for rap(t.and robI>cry, and which 
only bangs for murder, bolds out, indeed, if it bo rigoroidily carrie<l into effect, a 
strong motive to deter men from rape and robbery, but aw soon ns a man bos ravish- 
ed, or robbec^ it holds out to him a strong motive to follow bp Ijis crime with a 
murder. • • ^ 

• 

tf murder were puniidied with Minpthing more than simple de«th» if the mur- 
derer Vere broken on the wheel, or bmed alive, there would not be the same ol)- 
jection to puniriiing with death those crimes which b atrocity approach nearest to 
murder. But such a system would be open to other olijectiona so obvious that it is 
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wtfgary to point them out The highest punishment which we propose is the 
simple privation of life ; and the highest pimishment be it what it may, ought not, 
for the reason which we have given, to he assigned to any crime against the person 
which stops short of qnirdcr. And it is hardly necessary to point out to his 
Lordship in Council how great a shock would be given to public feeling if, while 
we propose to exempt from the punishment of death the most atrocious personal 
outrages which stopt short of murder, we were to inflict that punishment even in 
the worst cases of tlieft, cheating, or miscliiefl 

It will be seen that, throughout the Code, wherever we have made any oflence 
punishable by transportation, wc have provided that the transportation shall be for 
life, 'ihe consideration which has chiefly determined us to retain that mode of 
punishment is our persuasion that it is regarded by the natives of India, particularly 
by those who live at a distance from the sea, with peculiar fear. The pain which *s 
caused by punishment is unmixed evil It is by the terror which it inspires that it 
produces good : and perhaps no punishment inspires so much terror in proportion to 
the actual pain which it causes as the punbhment of transportation in this country. 
1^'oloDged imprisonment may bo more painful in the actual endurance : but it is 
not so much dreaded before band ; nor does a sentence of imprisonment strike either 
the offender or the by*standers with so much horror as a sentence of exile be\oiKl 
what they call the Black Water. This feeling, we believe, arises chiefly fiom the 
mystery which overhangs the fate of tlie transported convict, llie separation 
resembles that which takes place at the moment of death, /riic criminal is taken 
for ever from the society of all who are acquainted with him, and convened by means 
of which the natives have but an indistinct notion over an element which they re- 
gard with extreme awe, to a distant country of which they know nothing, and from 
which he is never to return. It is natural that his fate should impress them with a 
deep feeling of terror. It is on tliis feeling tliat the efficacy of the punishment 
depends, and this feeling would bo greatly weakened if transported con\ict8 should 
frequently return, after an exile of seven or fourteen years, to the scene of their 
offences, and to the society of ttieir former friends. 

We may observe that the rule which we propose to lay down is already in force 
in almost every part of British India. Tlie Courts established by the Royal Charters, 
and Courts Martial, are at present t|ie only Courts which sentence offenders to 
transportation for any term short of life. In the case of European offenders who 
are condemned to long terms of imprisonment, we allow the Government to 
commute imprisonineut for transportation not perpetual But in that case we are 
of opinion that in general the transported oriminal ought not, after the expiration of 
the term for which he is transported, to be allowed to return to India. This rule 
and the reasons for it will Jbe considered hereafter. 

r 

Of impriBonnient wo propose to institute two grtdes ; rigorous imprisonment 
and aimple imprisonment But we do not think the Penal Code the proper place 
for describing with niauteuMB the uatoie ofasther kind of panititaBent 

% 

We entertain a eonfident hope that it wittahortfy he faoad gteatly 

to ledace the terma of iaprieoQMant whieh we peopoMk Where » -good ^atem of 
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ptMMOHdiMipUM whm indMMit btinf to wy cnw) 

rideii n itoietly renr«iii«)a r«gttl»iiy «n]^y«d in labor not of «n luod,* and 

deprived of every indulgeBoe not neceaaery to ln» beelth, e year'* oonfinement will 
generally prove as efficacious aa eoqfioeiQeiit for tsr% yean in a 0 a<d where tbs 
supeiintondence is lax* where the work exacted is Ught, an j where tlie convicU find 
of etdoywf as many luxuries as if they were at liberty, As the intensity of 
the puniahasMt is increaaed its length may safoly be duniniahed. As nMmbers of the 
iwimiittKM* which is now employeil in investigating the system followed in the gaols 
of this eouatry» we have had aoceas to information which enables us to say with con> 
idenoe that in this department of the administration extensiva reforms an greatly 
needed) and assy easily be madeu The researches of that oommttteo will, we bo{)e, 
eoable the Law Commusion hereafter to prepare such a Code of Prison«Discipline) 
as, without shocking the humane feelings of tlie community, may yi€ Ite a terror to 
the most hardened wrong doers. )yhenevor sucit a (^ode shall come into operation, 
we conceive that it will be advisable greatly to shorten ngmy of the terms of imprU 
soomeot wbUdi we have proposed. 

It will be seen that we have given to the Government a power of commuting 
sentences in certain cases without the consent of ^o offender. Some of ibu rules 
which we have laid down on this sulyect will be universally allowed to be pro^r. 
It is evidently fit that the Government should bo empowered to commute the sen- 
tence of death for any other punishmmit provided by the Code. It seems to us also 
very deurablo that the Government should have the power of commuting perpetual 
transportation for perpetual imprisonment. Many circumstances of which tlie 
executive authorities ought to be accurately iuformod, but which must often be un- 
known to the ablest judge, may, at particular times, render it highly iucouvenicut to 
carry a sentence of tran 8 |K)rtation into effect llie state of tboso remote Provinces 
of the Empire in which convict settlemonts are established, and the way in which 
the interest of those Provinces may be affected by any addition to the convict popu- 
lation, are matters which lie altogether out of the cognizance of the tribunals by which 
those sentences are passed, and whtdi the Government only is com|)etent to 
decide. 

The provisions contained in ’Clauses 4.‘t and 44 are more likely to cause differ- 
ence of opinion. We are satisfied that both humanity and policy reqiure that those 
provirions, or provisiona very sunilar to them, should be adopted. 

The phjjpical difibrence which exists between the European and the native of 
India renders it impossible to subject them to the same system of prison-discipline. 
It is most desirable, indeed, that in the treatment of offendept convicted of the same 
crime and aentenced to the same punishment there shoul^ bo no apparent inequality. 
But it is still more deairal>le that there should be no real inequality, and there must 
be real ineqifoli^ mriess Uieps be apparent inequality. It would be* cruel to aubjeet 
aa European for a long period *to a severe prison-diacipUoe, in^ country in vriubh 
eiisleoce ia dmosA eonatont miaeiy to ap European who haa not many indulgsiieas 
at his oommand. If not mini it would Ins hnpoiitic. It ia unnecessary to point out 
to his Lordship in Council bow desirable it is that out nntjonal dianoter should 
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fltand high in the estimation of the inhabitants of India, and how much that charao- 
ter would be lowered by the frequent exhiBltion of Englishmen of the worst desctip* 
tion, placed in the most degrading situations, stigmatized by the Courts of Justice, 
and engaged in the igncjninifUs labor of a gaol 

As there are strong reasons for not punishing Europeans with imprisonment of 
the same description with which wo propose to punish natives, so there are reasons 
equally strong for not suffering Europeans who have been convicted of serious 
crimes to remain in this country. As wo are satisfied that nothing can add more 
strength to the Government, or can bo more beneficial to the people, than the free 
admission of honest, industrious, and intelligent Englislimen, so we are satisfied 
that no greater calamity could befall either Ae Government or the people, than 
the influx of Englishmen of lawless habits and blasted character. Such men are of 
the same race and color with the rulers of the .country, they speak the same las^ 
guage, they wear the same garb. In all these things they differ from the great 
body of the population. It is natural and inevitable that in the minds of a people 
accustomed to be governed by Englishmen, the idea of an Eiiglisliman should be 
associated with the idea of government Every Englishman jmrticipates in the 
jwyer of Government though }ic holds no office. His vices reflect disgrace on the 
Government though the Government gives him no countenance. 

It was probably on these grounds that Parliament, at the same time at which 
it threw open a large part of India to British-born subjects of |lie King, directed the 
local legislature to provide against those dangers which might ho expected from an 
influx of such settlers. No regulation can, in our opinion, promote more effectually, 
or in a more unexceptionable manner, the end which Parliament luft in view, than 
that which wo now propose. 

We recommend that whenever a person not both of Asiatic birth and of Asiatic 
blood commits an offence so serious that he is sentenced to two years of simple im- 
prisonment, or to one year of rigorous imprisonment, it shall lie comjietent to the 
Government to commute that punishment for banishment from the Territories of 
the East India Company. 

If a person of unmixed European blood should commit an offence so heinous 
08 to he visited with a sentence of imprisonment for seven y&rs, or more, we would 
give to the Government the power of substituting an equal term of transportation 
for that term of imprisonment, and of excluding the offender, after the expiration of 
the term of transporUtion, from the Territories of the East India Company. 'Phe 
Government would doubtless nfiike arrangements for transporting sneh offenders to 
some British colony situated in a temperate climate. 

t 

In the great majority of cashes we believe that tbie^commutatipn of punishment 
would be most weU'ome to an European ofFender. * Hut, however this may be* we 
are satisfied that it is for the interest both the Brittsh Goveniinent» and of the 
Indian (leoplcs that the executive authorities should possess the power which we 
propose to confide to them. 
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Hie forfeiture of property is a punishment which wo propose to inflict only on 
persons guilty of high political offencesi llie territorial possessions of such^Ktr- * 
sons often enable them to disturb the public peace, and to make head against the 
Government ; and it seems reasonable that they should be deprived of so danger- 
ous a power. 

Fine is one of the most common punishments in every part of Lho w'orld, ami 
it is a punishment the advantages of which are so great and obvious that we pro- 
pose to authorise the Courts to inflict it in every ease, except where forfeiture of all 
property is necessarily part of the puiiishinent. Yet the punishment of fine is 
open to some objections. Deatli, imprisonment, transportation, banishment, solitude, 
compelled labour, are not, indeed, equally disagreeable to all men. Ihit they are so 
disagreeable to all men that the legislature, in assigning these punisMhents to otTon- 
qes, may safely neglect tlie difletences produced by temper and situation. With 
fine the case is different In imposing a fine it is aln^ys necessary to have as 
much regard to the pecuniar)' circumstances of the offender, as to the character and 
magnitude of the offence. The mulct which is ruinous to a labourer is easily borne 
by a tradesman, and is absolutely unfelt by a rich zeiiiindar. 

It is impossible to fix any limit to the amount of a fine which will not either* be 
so high as to be ruinous to the poor, or so low as to be no object of terror to the 
rich, lliere arc many millions in India who would bo utterly unable to pay a fnio 
of fifty rupees ; there are hundreds of tbousands from whom such a fine might be 
levied, but whom it would reduce to extreme distress; there are thousands to wlioiri 
it would give very little uneasiness; there are liundrcdH to whom it would be a mat- 
ter of perfect indifference^ and who w'ouhl not cross a room to avoid it. 'Hie niini- 
ber of the poor in every country exceeds in a very great ratio the number of the 
rich. 'I'he number of [»oor criininals exceeds the numln'r of rich criminals in a 
still greater ratio. j\nd to the poor criminal it is a matter of absolute indiiferenco 
whether the fine to which he is liable be limited or not, unless it he so limited as to 
render it quite inefficient as a mode of punishing the rich. 'J'o a man whf> 
has no capital, who has laid by nothing, whoso monthlv wages are just suf- 
ficient to provide himself and his family with their monthly nee, it matters not 
whether the fine for assault be Tef^to be scUletl by the diwrction of the (.ourts, or 
whether a hundred rupees he fixed as the riiaximurri. 'i'herc are no degrocb in im- 
posbihility. He is no more able to pay a hundred rufieeH than to pay a lac. A just 
and wise judge, even if entrusted with a houiMlless discretion, will not, under ordi- 
nary circumstances, sentence such an offender to a fine of a hundred ru[>ces. Ami 
the limit of a hundred rupees would leave it quite in the jiower of an unjust or in- 
considerate judge to inflict on such an offendcr»all tlie evil which ran be inflicted 
on him by means of fine. ^ 

• 

Ifi in imitation of Mj;. Livingston, we provide that no fine Sliall exceed one 
fourth of the amount of tlie ufrendePs property, no serious iine^will ever be impos- 
ed in this country without a long and often a most unsatisfoctor)' investigation, in 
which it would be necessary to decide anany obscure questions of right purjiosely 
darkened by every artifice of chicanery. And even *ii this great practical diffi- 
culty did not exist, we should see strong objections to such a provision in a very 

4 



( « ) 


large class of cases. Take the case of a corrupt judge who has accumulated a lac of 
rupees by his illicit practices. A fine whicSi should depriie such a man of the whole 
of his fortune would not appear to us excessive. And certainly we should think it 
most undesirable that lip should be allowed to retain 75,000 nificea of bis ill-gotten 
gains. Again : take the case of a man who has been suborned to commit [lerjury, and 
has received a great bribe for doing so. Such a man may have little, or no property, 
except what he has received as a bribe. Yet it itfVvidently desirable that he should be 
com|)ollod to disgorge the whole. No man ought ever to gain b) breaking the law ; 
and if Mr. Ijvingston’s rule were adopted in this country*, many would gain by break- 
ing the law. To |)unish a man for a crime, and yet to lca\e in his jHissession three 
fourths of the consideration which tempted him to commit the criine^ is to liold out 
at once punishments for crime, and induedtnents to crime. It ap]>ears to us that the 
punishment cJ fine is a peculiarly appropriate punishment for all offences to whicii 
men are prompted by cupidity. For it is a piviishment which operates directly 4 m 
the very feeling which impels men to such offences. A man who has been guilty 
of great offences arising from cupidity, of forging a hill of exchange for example, 
of keeping a receptacle for stolen goods, or of extensive embezzlement, ought, wo 
con(‘cive, to be so fined as to reduce him to poverty. 'I'lmt such a man should, when 
bis imprisonment is over, rctunp to the enjoyment of throe fourths of bis property, a 
property which may be very lariye, and which may have been accumulated by bis 
offences, appears to us highly objectionable. Those pei*sons who arc most likely to 
commit such offen<*c« would oft 4 *n be less deterred by knowing that the oflender had 
passed several }ears in imprisonment, than eneouraged by^ seeing him, after lus 
liberation, enjoying the fur larger part of his wealth. 

We have never seen any general rule for the limiting of fine, which wo 
are disi>osed to adopt. Iho diffieulty of framing a rule has evifiently been felt 
by many eminent men. Ihe autborn of the Hill of Rights, with many lu- 
staiiees of gross abuse fresh in their roeolleetion, could devise no other rule 
than that excessive fines should not bo imposed. And the authors of the C^ori- 
stitiitioii of the Tnited States, after the exjM?rience of another centurv, coiitonted 
thoinselvcs with repeating the words of the Hill of Rights. 

It will he .seen that in cases which are not very heinous wc i)ropo^c to limit 
the amount of fine which the C'^ourts n\|ty impooe. Hnt in serious cases we have left 
the umoiint of fine absolutely to their discretion; and we fed, as we have said, that, 
even in the eases where we have projioscd a limit, such a limit will he no protection 
to the poor, who in every community are also the many. We feel that the extent 
of the discretion which we have thus left to the ("ourts is an evil, and that 
no sagacity and no rec'titudc^of intention can secure a judge from occasional 
error. We conceive, how*evor, that if fine b to be employed as a punishment, — 
and no judu'ious fierson, wo are persuaded, would pro|)08e to dispense with it, — 
this evil must be endured. Wo shall attempt in the Cede of lYocedure to establish 
sucli a svstem of appeal as may prevent gross or frequent injustice from taking place. 

’'live next question which it Ivecame dur duty to consider was this ; — when a 
fine has been imposed, what measures shall he adopted in default of payment ? And 
here two inwle> of pwceiUug, with both of which we were iamiitar, natarallj occur- 
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red to us. llie oflbiider may Ue imprisoned, till the fine is paid ; or lie may bo ira* 
prisoned for a eertain term, such imprisonmeut l)etng considered as standing in place 
of the fine. In the former case the imprisonment is used in order to coni{>el him ir> 
part with his money; In the latter case the imprisonment ia»a punishment sub^titut- 
oil for another punishment Both modes of proceeding appear to us to be open to 
strong objections.* 1 o keep an offender in imprisonment till his fine is paid is, if 
tlie fine bo l>eyond his means, to keep him in imprisonment all liis life. And it is im- 
jK)«sible for the best judge to l>e certain that he may not sometimes impose a lino 
which shall be beyond the means of an offender. Nothing could make such a sjs- 
tem tolerable, except the constant interference of some autiioriry einjumerod to re- 
mit scntctices: and such constant in^crferenc'c we should consider as in itself an 
evil. On tlie other hand to sentence an offender to fine, and to a eert^n fixed term 
of imprisonment in default of pa\tnenu amt then lo lea\e it to himself to determine 
whether h(' will |Kirt with his money, or lie in gaol, api>eai‘s us to be a \el) oh- 
jectionahle «*onrse. '^I'he high authority of Mr. Livingsti^i is here against us. He 
allows the criminal, if sentenced to a fine exceeding one fimrtli of lus property, to 
compel the judge to coininuto the excess for imprisonment at the rate ofoiicday 
of i!n[)risonment for c%ery two dollars of fine, and he adds iliat such irnpriHonnuMit 
must in no case exceed ninety dajs. Wo regret that we (*jinnot agree with him. 
'I lie object of the penal law is to deter fiom offernes, and this can only be done by 
means of inflictions diaagroeahh* to ofienders. I'he law ought not to inflict ptinnli- 
rnciits unnecessarily scicrci But it ought not, ontho other hand, to call the offcndci 
into council with lus judges, and to allow' him an option hetween two punishments. 
Ill general tlic circumstance that he prefers one* jmniHlirnent r.nsCH a strong pro- 
sumption that ho ought lo suffer the other. 'I'lie circiimstaine that the Icno of 
money is a stronger passion in lus tntiid limn the love of pc«r«^omil lihort y is, 
as far aa it eoes, a reason for our availing ourselves rather of lus love of inoiioy 
than of his love of iKJrsonal hherty for the purpose ofrcrlrainmg him from eriino. 
'I’o lookout svstoinaticalU for the most seiisitivo jiart of a man’s miiul, iii order that 
we iimv not direct our penal samlions tow aids that part of his mind, seems an iiijii- 
dicioiis policy. 

W’«‘are far from thinking that flic c*onrse wliic-h wc propose ih unexceptionahle 
But It appears to ns to ho less open t«»oxccption that anv other which has oc< iir- 
red to us. WV jiropose that, at the time of inifioning a fine, the ('ourt shall also \\\ a 
certain term of irnpriBonment which the offender shall undergo in default cif pa \- 
ment In fixing this terra the Court will in no case lx* Bufferejd to oxeced a c:ert;iiii 
maximum, whlA will vary according to the nature of ilie offence. If the ofl'eneo la* 
one which is punUhable with imprisonment as wall as fine, the term of impnHCiu- 
ment in default of pajTnrnt will not exceed one fourtJf of the long^*'^t impri- 

sonment fixe<l by the Code for the offence. If the offenae be one which, hy the 
Code, is punishable only with fine, the terra of irojirisomiient for defai^t of jiayment 
will in no case exceed seven days. ^ 

But we do not mean that this imprisoament shall ba taken in full saUefacUoii 
ef the fine. We cannot consent to permif the offender tQ choose whether he will 
suffer in his person or in his property. To adopt such a course would be to grant 
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€xe|pption from tho punishment of fine to those very persons on whom it is peculi- 
arly desirable that the punishment of fine should be inflicted* to those very persons 
who dislike that punishment most, and whom the apprehension of that punishment 
would be most likely to restrain. We therefore propose that the imprisonment which 
an offender has undergone shall not release him from the pecuniary obligation under 
which ho lies. Ilis person will, indeed, cease to be answerable for the fine. But 
his property will for a time continue to be so. Wliat we recommend is that, 
at any time during a certain limited period, the fine may be levied on his 
effects by distress. If the fine is paid or levied while he is imprisoned for de- 
fault of payment, his imprisonment will immediately terminate, and if a portion of 
the fine be paid during the imprisonment, a proportional abatement of the impri- 
sonment will ^ke ])laco. 

It may perhaps appear to some persons harsh to imprison a man for non-|viy- 
ment of a fine, and after* he has endured his imprisonment to take his property by 
distress in order to realize the fine. But this harshness is rather apparent than real. 
If the offender, having the means of paying the fine chooses rather to lie in prison 
tiian to part with his money, his case is the very case in which it is most desirable 
that the fine should be levied, «and he is the very convict who has least claim to indul- 
gence. Hie confinement which he has undergone may he regarded as no more tb.in 
a reasonable punishment for his obstinate resistance to the duo execution of his sen- 
tence, If the offender has not the means of paying the fine while he continues liable 
to it, lie will be qiiil for his imprisonment. There remains ^.iiotiier (’ase, that of an 
offender who, being really unable to pay his fine, lies in prison for a term, and within 
six years after his sentence acquires property. Hiis case is the only ease in which it 
can with any plausibility be maintained that the law', as we have framed it, would 
operate harshly. Even in tliis case, it is evident that our law will operate far less 
harshly than a law which sliould provide that an offender sentenced to a fine should 
Vie imprisoned till the fine should lie paid. Under both laws imprisonment is in- 
flicted, under both a fine is exacted. But the one law lil>erates the offender on 
payment of the fine, and also fixes n limit beyond which he cannot lie detained in 
gaol whether the fine bo paid or no. Hie other law keeps him in confinoment till 
the money is actually paid. It is therefore at least as severe as ours on his proper- 
ty, and is immeasurably more severe on his person. 

• 

In fact we treat an offender who has been seuteuceil to fine more leniently than 
the law now' treats a debtor either in England or in this country. B) the English 
law an insolvent not in trade is kept in coufineincnt till be has surrendered all his 
property; till he has answered interrogatories resiiecting it, till the Court is satisfied 
that he has paid all that he fon pay. Even when his {lerson is liberated his future 
acquisitions still contiirae to be liable to the claims of bis creditors. Hie law 
throughout .British India is in principle the same with the law of England. Hie 
offender who has been sentenced to fine must be •considered as a debtor, and as a 

t 

debtor not entitled to any peculiar ieni^% It will be difficult to shew on what 
principles a creditor ought to be allowed to employ, for the purpose of recovering a 
debt from a jierson who is perhaps only flnfortunate, a more stringent mode of proce- 
dure than that which the State employe for the purpose of realizing a fine firom the 
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property of a criminal. If a temporary imprisonment for debt ouj^ht not ^ to 
cancel the claim of the private creditor, neither ought a temporary iinpriioninent in 
default of payment of a fine to cancel the claims of public justice. 

. 

It is undoubtedly easy to put o«isoh in which this jmrt of the law will operate 
more severclv than we could wi&h; and so it is easy to put cases in which e\ory 
penal Clause in the Code would operate more severely than we could wish, rins 
is an evil inseparable from all legislation. Cieneral rules must be framed ; and it is 
absolutely im{>ossihle to frame general rules which shall suit all partii'iilar cases. It 
is sufficient if the rule be, on the u hole, more than any other general 

rule which can he suggested. 'I'hose particular cases in uhicli a nih* generally 
beneficial may operate too harshly must Ih' left to the merciful consit^*ration of tho 
Exccuti\c Cioverument. We are satihfied that tho puuishinent of lino woul i, 
unSer the arrangement which we propose., Iw? found to he a most efficncions pun- 
ishment in a large class of cases. Wc* are satinlled that if ^Ifcnilcrs arc allow'ml to 
choose between imprisonment and fine, fine will lo.se almost its whole ellicacy, tuul 
will ne\er be influted on those who dread it must. 

Closcl) connected with those quest ions rc‘*pccthig the punishment of fine m 
another question of the highest importance, which indeed belongs rather totlio law of 
(i\il rights and to tlio law of procedure than to the penal law, hut re.specting which 
we are desirous to place on record the opinion whirdi wc haie fornu»d after inncli 
reflection and di’^eussiotr. 

In a ^e^y large proportion of eriminal rases there is goorl ground for a ei\il as 
well as f</r a penal proceediiiL'. Tlie Faigh^h law, ino^t orroiKsnely in our opinion, 
allows no civil claim for reparation in ea-ics where injury lias lir'cn caused by an of- 
fence ainounling to felony. 'Hius a person is enlilled to re|Miation foi wh it he has 
lust by fietty frainl, but to lunie if be has hcfoi elieateil by means of a forged bill of 
cxcliange. He is entitled to reparation if his coal lia^^ been loin , but to none if hu 
house ha.-^ been niabcioiisly burned down, lie is entitbsj to reparation for a slap on 
the face, but to none for having In^ noHO nialicioii^ly .slit, or lii.s ears eut olf. A wo- 
man is entitled to reparation for a breach of promise of marriage; hut to none for a 
rape. "J'o iis it appears that of two^uff’erer’* he who lian suflVred tj)c greater harm 
has, civOrid patthun^ tho stronger cbiim to •oinj)ensation ; ami that of two ofreiiees 
that winch produces tlic greater harm ought, rattrin juirthu^^ to be visited with Urn 
heavier punushmenb Ilcnrse it follows that in general the stroiigest elaiiiis to com- 
pensations wilPbc the claims of persons who have been injured by highly penal uers; 
and that to refuse reparation to all frufferers who have Ixjeii injured by liigbly [wiial 
acts is to refuse reparation to that very class of suffererH who have the Htroiigest 
claim to it. • 

f 

• • 

We arc decifle<lly of optniqp that every jwrson who is iujim^d by an offeneo 

ought to l>e legally cntitlerl to a compensation for the injury. 'Hiat the offence is 
a very serious one, far from being a reason for thinking that he ought to have no 
compensation, is prima fade a reason rtr thinking tha^the compensation ought 
be very' large. 
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f Entertaining thi» opinion, we are ^iroua that the law of criminal procedura 
abould be framed in such a manner aa to facilitate the obtaining of reparation by the 
fiufforer. Wo are inclined to think that an arrangement might be adoptcnl under 
which one trial would do the work of two. Wo conceive that, in every case in uhich 
fine is jmrt of the punishment of an offence, it ought to lie comp(^ciit to the tribunal 
which has tried the offender, acting under proper checks, to awanl the whole or part 
of the fine to the Hufferer, provided that the sufferer signifies his willingness to receive 
what is so awarded in full satisfaction of his civil claim for reparation. If the Criminal 
Court shall not make such an award, or if tlie sufforor shall not l>e satisfied with such 
an award, he must be left to his civil action. Uut if, in such an action, he 
recovers damages, the fine ought, in ouv opinion, to he employed, as fin* as the fine 
will go, in saipsfying those damages. 

''rhe plan we pro|)OBe would not be open to the strong and indeed unanswera- 
ble objections which Mr. Livingston has urged against the plan of l>leiiding a 
civil and criminal trial together. Yet wc think it likely that our plan would 
in a great majority of eases render a civil proceeding iinncccbsar\. M e are hap[»y 
t() be able to quote the high authority of Mr. Li\ingbtnn in favour of tic* iloc- 
twno that every fine imposed f(fr an offence ought to be cxpemlcd, a^ iar it will 
go, in paying any damages which may be due in consequemc of injurv (sui ^d l>j 
that offeiuT. 

This coiirHO seems to be the only course consistent wifli justice tc* either party. 
It is most unjust to the man who has been disabled by a wound, or mined l)> a for- 
gery, that the Government should take, under Oic name of fine, so large a portion of 
tlie offender’s property as to leave nothing to the sufferer. In general, the greater 
the injury the greater ought to Ihj the fine. On the other hand, the gieater the lujniy 
the greater ought to Ih 5 the compensation. H therefore, the Goverinnent keeps 
whatever it can raise in the way of fine, it follows that the sufferer who Ins the great- 
est elaiin to ('ompensation will be least likelj to obtain it. Jlj empowering tlie 
Courts to grant damages out of the fine, and by making the fine after it hua reachcil 
the treasury of the Government iuiswerablc for the damages which the sufferer may 

rei’overin a Civil Court, we avoid tliis injustice. 

* 

Nor is this arrangement required tmly by justice to thc^sufferer. It is also ro- 
quircil by justice to the offender. Ilowwer atro(*ious his crime may hnvc been, he 
ought not to lie subjected to any puiiiehment beyond what the public interest 
demands. And we depart from this principle if, wdieu a single payment would effect 
all that is required both in the way of punishment and in the waj of reparation, 
w’c im[)ose two distinct paymenrs, tlie one by way of punishment and the otlicr by 

way of reparation. ^ 

% 

ITie principles on which a Court proceeds in knposing a fine are quite different 
from those on wlheh it proceeds in assessing damages. A fine is meant to be 
painful to the person paying it But cfvil damages are not meant to cause pain 
to the t>er«on who pays them. They are meant solely to compensate the plaintiir 
for evil suffered. ^Hiey cause pain undoubtedly to the person who has to pay them. 
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Dut this pain ia merely incidental ; nor oug^l the amount of damap^';* at all to deQpnd 
on the degree of depravity which the wrongdoer has shewn, except in so far as that 
depra\ity may have increased the evil endured by the sufferer. If A, by men* 
inadvertence, drives the pole of his carriage against Z’s valuable horse, and thus kills 
the horse, A has <^mmittcd an action infinitely less reprelieiisible than if he kills tlm 
horse by lajing poison secretly in its food. The former act would probably not fall at 
nil under the cognisance of the Crinunal Courta. 'fbe latter act would be severely 
punished. Hut the payment to which Z has a civil claim is in both cases exactly the 
same, the value of the horse, and a compensation for any exi>enoe and inconvenience 
which the I9S8 of the horse may have occasioned. Tliat A has committed no offence 
ib CO reason for gUingZlc-s than hia fidl damages; that A basconimitteda most wicked 
and malignant offence is no reason for giving Z more than his full damaj^ If a mere 
in|ulvertcnec eausca great loss, the damages ouglitto be high. If the most atrocious 
crime cause a small loss, the damages ought to be low. They are fixed on a principle 
quite different from that according to which penal laws aro'frained and administered. 

Here then arc two payments required from one person on account of one trans- 
action. 'I'be object of the one pavraent is to gi\e him p.ain, aud the amount of that 
jLiymcnt must lie supposed to be sufficient to gixl? bun us much pain as it. as 
desirable to inflict on him in that form. 'I’lic object of the other piiyment is not at 
all to gno pain to the payer, but •■olelj to save Huuthcr [lerson from loss. It does, 
indeed, inciilent.illj gixe paui to the payer ; hut it is not imposed for that end, nor 
is it proiiortioiieil to tli^ degree in which it may be fit that the payer should sutler 
pain. .Surely under siicli ciri'iimstances jiistiec to the payer requires that the former 
payment should, os far as it will go, serve Iwth pnrjioses, and that if, in the very net 
of endur.iig punishment he can make reparation^ he should be periuitlcd to do ho. 

Wc have now said all that we at prew-ut think it necessary to say respecting 
the punishments proxided in tlie Oxle. It may be fit that we should explain why 
some others arc omitted. 

We have thought it unneccjisary to place incapac itation for office, or ilismiHsal 
from office, in the list of punishmenta. It wilUIways be in the poxicr of tlio Govern- 
ment to dismiss from office and to txclude’from office even persons against whom 
there is no legal evidqice of guilt. It wil^aIways be. in the power of tlie Govern- 
ment, by an act erf grace, to admit to office cxen those who may have lieen dismissed. 
We therefore propose that tlie power of infli* ting this jienalty shall be left in form, as 
it must be left in reality, to tlie Goxunnient. 

« 

We also considered whether it would be advisalile to place in the list of ptinish- 
nients the degrading public exhibition of an offender oif a pillory after tlie Kiighsh 
fashion, or on an ass in the manner usual in this country. tVe are dccidcdiy of 
opinion that it is not advisable tea inflict that species of punishment 

* 

Of all punishments this ia evidently the most unequal It may be mofe severe 
than any pe in i s h«"*«t in the Code. It may lie no pumshment at all tt inflicted 
on a man who has quick aeuribility it is generally more terrible than death ii^elf. 
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It hiHicled on a hardened and impudent delinquent, ivholia£» often stood at the bar, 
and who has no character to lose, it is a punishment Jess serious than an hour of 
the treadmill. It derives all its terrors from the higher and better parts of the 
character of the suflurer: its severity is therefore in invcisc proportion to the 
necessity for severity. An oflender wlio, though lie lias been ^drawn into crime 
by temptation, has not yet wholly given liiinsclf up to wickedness and discard- 
ed all regard for reputation, is an olTender with whom it is generally desirable 
to deal gently. lie may .still be reclaimed. lie may still become a valu- 
able ineinher of society. On the other hand the criminal for wdiom disgrace has 
no terrors, who dreads nothing but pliysicul suffering, restraiiiti and privation, and 
who laughs at infamy, is the very criniimd against whom the whole rigoui of the 
iuw ought to jbe put forth. 'Jo employ a punishment whicli is more bitter than 
the bitterness of death to the man who has still some remains of virtuous and honor- 
able feeling, and which is mere matter of je^t to the utterly abandoned viJliun, 
appears to us must unreasonable. 

If it were possible to devise a punishment which should give pain proportioned 
to the degree in which the otfender was shameless, hard-hearted, and abandoned 
ty vice, such a punishment wcOald be the most effectual means of protecting society. 
On the oiher hand ol all punishments the most absurd is that which produces pain 
proportioned to the degiee in which the offender retains the sentiments of an 
honest man. 

I'liis argument proceeds on the supposition that the public exposure of the 
criminal has no other terrors than those which it derives from his sensibilitv to 
shame. 'I'lic English pillory, indeed, had terrors of a very different kind. The 
offender was, even in our own time, given up with scarcely any protection to the ut- 
most ferocity of the mob. Such a mode of punishment is, indeed, free from one 
objection w hich we have urged against simple expo'iure; for it is an object of terror 
to the most liaidcned criminal. But it is open to other objections so obvious that 
it is unnecessary to bring tliem to the notice of his Lordship in Council. That the 
amount of puiiishineiit should be determined, not by the law or by the tribunals, but 
by a throng of peo[)le accidentally congregated, among whom the most ignorant and 
biulal would always on such an occosion fee the most forward, would be a dis- 
grace to an age and country pretending to civilization. Wc take it for granted that 
the punishment w hich we ore considering, if inflicted in any part of India subject to 
the British Government, would consist in degrading exposure and nothing more. 
Hint punishment, wc lepent, while it would be a mere subject ^f mockery to 
shameless and abandoned delinquents, would, when inflicted on men who have filled 
respectable stations and borne* respectable characters, be so cruel that it w ould be- 
come justly more odious to the public than the very offences whicli it was intended 
to lepress. ^ ^ 

t • 

• 

AN e have ndt thought it desirable to place flogging in the list of punishments. 
If inllicted for atrocious crimes with a severity proportioned to the magnitude of 
those Cl imes, that punishment is open to the very serious objections which may 
be urged against all cruel punishments, and w'^hich are ao well known that it is 
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unneoenaiy for us to racafutblate them. When inflieted on men of mature age, 
particularly if they be of decent station% in Ufei it is a punishment of which ^he 
severity consists, to a great extent, in Uie disgrace which it causes ; and, to that ex- 
tent^ the arguments which we have used against public exposure apply to flogging. 

It has been represented to us by some funsldonaries in Bengal tliat the beat 
mode of stimulating the lower oflicers of Police to the active discharge of their du* 
ties is by flogging, and that since the abolition of that punubment in this Presi- 
dency, the Magistrates of the lower provinces have found great difficulty in ma- 
naging that class of persons. 

This difficulty has not been exparieii^ed in any other part of India. We^ 
therefore^ cannoty without much stronger evidence than is now befbty uSy believe 
th^ it is impracticable to make the Police Officers of the lower provinces efficient 
without resorting to corporal puni^ment. The objections to the old system are 
obvious. To inflict on a public servant who ought to resfiAit himself and to be res* 
pectod by othersi an ignominious punishment which leaves an indelible mark, and 
to suffer him still to remain a public servant, to place a stigma on him which ren« 
ders him an object of contempt to the mass of the population, and to continue to 
intrust him with any portion, however small, of the pdWers of Government, appeals 
to us to be a course which nothfng but the strongest necessity can justify. 

The moderate flogging of young offenders for some petty offences is not open^ 
at least in any serious degree, to tlie objections which we have stated. Flogging 
does not inflict on a boy tliat sort of ignominy which it causes to a grown roan. Up 
to a certain age boys, even of the higher classes, are often corrected with stripes by 
their parents and guardians ; and this circumstance takes away a considerable part 
of the disgrace of stripes inflicted on a boy by order of a Magistrate. In countries 
where a bad system of prison-discipline exists, the punishment of flogging has in 
such cases one great advantage over that of imprisonment. The young oflomler 
is not exposed even for a day to the contaminating influence of an ill regulated 
gaol. It is our hope and belief, however, that the reforms which are now under 
consideration will prevent the gaolp of India from exercising any suck contami- 
nating influence; and, if that should be the case, wc are inclined to think that the 
efiect of a few days passed in solitude^or in hard and monotonous labor would be 
more salutary than that 0( stripes. 

Being satyfied, therefore, that the punishment of flogging can be proper only in 
a few cases, and not being satisfied that it is necessary in any,- we are unwilliiH; to 
advise the Government to retrace its steps, and to ro-establisfi throughout the Bri- 
tish territories a practice which, by a policy unquestionably humane and by no 
means proved to have been injudicious, has recently becn^abolished through a large 

part of those fetrijories. ^ • 

• 

Tba ool, remaining pennt connected with this Chapter to which we wish to cell 
the attention of his Lordship in Coan<i9 is the proviaioD contained in Clause 61. 
This provision is intended to prevent an offisnder wbtfie guilt is fully established 

d 
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IVoih elud(i% puniahmcnt on the ipround that die evidence does not eneUe 
lS)k ttibonals to pronounce with certnhM^ under what penal prorinon hb case ialb. 

Where the doubt b merely betwee n an aggravated and mitigated form of the 
tame offencct the dificulty will not be great. In such caSbs the ofTendcr ought 
hlwhys to be convicted of the trifnor oflfence. But the doubt may be between 
ttw offimces neither of which is a mitigated form of the other. The doubb 
fbr ‘example, may He between murder and the aiding of murder. It may 
Im certain, for example, that either A or B murdered Z, and that whichever 
was the murderer was aided by the other in the commission of the murder. But 
which committed the murder, and which aided the commission, it may be impos- 
sible to ascertain. To suffer both to go unjAinished, though it b certain that both 
are guilty off capital crimes, merely because it b doubtful under what Clause 
each of them is punbhable, would be most unreasonable. It appears to us th§t a 
conviction in the alternative has this recommendation, that it is altogether free from 
fiction, that it is exactly consonant to the truth of the (acts. If the Court find 
both A and B guilty of murder, or of aiding murder, the Court affirms that which 
i| not literally true : and in all occasions, but especially in judicial proceedings, 
there is a strong presumption in favor of literal truth. If the Court finds that 
A has either murdered Z or aided B to murder Z, and that B has cither murder- 
ed Z or aided A to murder Z, the Court finds that which is the literal truth ; 
nor will tliere, under the rule which we have laid down, be the smallest difficulty in 
prescribing the punishment. 

It is chiefly in cases where property has been fraudulently appropriated that 
the necessity for such a provision as that which we are considering will be felt It 
will often be certain that there has been a frsudulent appropriation of property ; 
and the only doubt will be whether thb firSudnlent appropriation was a theft or a 
criminal breach of trust. To allow the offender to escape unpunished on account 
of such a doubt would be absurd. To subject him to the punishment of theft, 
which is the higher of the two crimes between which the doubt lies, would be 
grossly unjust. The punishment to which he ought to be liable is evidently that 
of criminal breach of trust. But that a Court should convict an offender of a 
criminal breach of trust, when the opinion ^f the Court perhaps is that it is an 
even chance or more than an erven chance that no trust was ever repoaed in him, 
seems to us aii objectionable mode of proceeding. We wiK not, in this stage of our 
labors, venture to lay it down as an unbending rule that the tribunals ought never to 
eUifdoy phrases which, though HteraHy ^e, are conventionally tnig. Yet we are 
fully satisfled that the presumption is idwnys strongly in favor of that form c/t ex- 
pression iriiich accurately sets forth the reel ' atate of the facts. In the case which 
we have supposed the real state of the hfik Is that the offender has certainly 
committed either ^eft or criminal breach aT^tratt, and that the Court does not 
know which. *Thu oi^ht, therefore, in our opinion, |o be the form o/the jndgme n *. . 

♦ y 

The details of ^ law eb' this sulij^ ttniit, of eoniMi ba resaresd for tba 
Code of Procedure. But ’dm' pnovirion which '^tacts thw maanacln 'WUakfo* 
pon’idimedt is to be oalaidited haloog tofom Bswd Cadw " 
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NOTE B. 

• • 

ON THE CHAPTEB OF GENERAL EXCEPTIONS. 

ThHChsptar luu baeo framad k order to obmte the necaiuty of repeating in 
•very cbuue e ooosidenible nuinber of linutetiom. 

Some lifflitatioDB relate only to a tingle provuMD) or to a very tmall claie of 
proTittont. That the exception in fiimr of true imputttiona on diaracter (C^iiae 
470) it an exception which beloogt wholly to the law of de&mation, gnd doet not 

any other part of the Code. The exertion in &Tor of the conjugal right! of 
the hutband (Claute S59) it an exertion which belong! wholly to the law of rape* 
and doet not affect any other part of the Code. Every ibeh exception evidently 
aught to be a{^pended to the rule which it ia intended to modify. 

But there are other exception! which are common to all the penal Clauaet of 
the Code or to a great variety of Clauaet ditperaed over many Chapter!. Such ate 
the exception! in favor of inCuita* lunatict* idiota* pertont under the influence ol 
delirium ; the exceptiona in favor of acU done by the direction of the law, of acta 
done in the exercite of the right of aelf-defencc, of aett done by the content of the 
party harmed by them. * It would obvioutiy be inconvenient to repeat theae excep* 
tiona aeveral timet in every page. Wo have, therefore, placed them in a aeparate 
Chapter, and we have provided that every deflnition of an offence, eveiy penal 
proviaion, and every illuatration of a definition or penal proviaion, ahall be conatru- 
ed aubject to the proviniona contained in that Chapter. Moat of thoae e^glanatioaa 
appear to ua to reejuire no explanation or defence. But the meaning and the 
ground of the rulea laid down in Clauae 69 and in the three following Clauaea may 
not be obvious at first sight. On tbeac therefore we with to make a few observa- 
tions. 

e 

We ctmeeive the general rule to be thatyiotbing ought to be an offence by rea- 
son of any harm which it may cauac to a person of ripe age who, undeceived, baa 
given a free and iotelUgent content to suffer that harm or to take the risk of that 
harm. The rectriciiona by wfeldb the rule is limited aiibct only caiea where human 
lifobconcemyi. Both the general rule and 4|| rertrictjeM may, we think, be 
MeUy yindieaaad. t 

• 

HZ, a gvoammen, in poaaeaaioo of all hb iaealtiet, directs that bw velnelde 
fiimltnM ahall be boned, diathb pteturee ahall be cut to rag^ that hb fine bonae 

abailhep«lh 349 ra^;Aattl^beatboMcsin hbflableeahall beahe^tbathb {dete^ 

he tlnwwn into the eem fibw who obqr hb orders, bowem ceptkions dtoee 
eOmm Z may nIerwaidsfegMl! that hegmt^m^ 

no^wk seems to ««,tobe|HiaMtodfkeqjmrioghbpt^^ 

to aeflhb teeth ton dsiglbfe and pesnuts the diQtbt to V<^ ^ ^ dentist 
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ott^t not to be punished for injuring 2S*e person« So if Z embraces the Mahome- 
das religiont and consents to undergo the painful rite which is the initiation into 
that religion, those who perform the rite onght not to be punished for injuring Z*8 
person. 

• • 

The reason on which the general rule which we hare mentioned rests is this, that 
it.is impossible to restrain men of mature age and sound understanding from destroy- 
tng their own property, their own health, their own comfort, without restraining them 
from an infinite number of salutary or innocent actions. It is by no means true that men 
always judge rightly of their own interest. But it is true that, in the vast majority 
of cases, they judge better of their own interest than any lawgiver, or any tribunal, 
which must necessarily proceed on general p'linciples, and which cannot have with- 
in its conteni{>lation the circnmstances of particular cases and the tempers of par- 
ticular individuals, can judge for them. It i^ difficult to conceive any law wUch 
should be effectual to jprevent men from wasting their substance on the most 
chimerical speculations, and yet which should not prevent the construction of such 
works as the Duke of Bridgwater’s Canals. It is difficult to conceive any law which 
sjtould prevent a man from capriciously destroying his property, and yet which 
should not prevent a philosopher, in a course of chemical experiments, from dis- 
solving a diumond, or an artist from taking ancient pictures to pieces, os Sir 
7oshua Reynolds did, in order to learn the secret of the coloring. It is difficult 
to Conceive any law which should prevent a man from capriciously injuring his own 
health, and yet which should not prevent an artisan from employing himself in 
callings which are useful and indeed necessary to society, but which tend to impair 
tlie constitutions of those who follow them, or a public-spirited physician from 
inoculating himself with the virus of a dangerous disease. It is chiefly, we con- 
ceive, fur thu reason that almost all Oovemments have thought it sufficient to res- 
train mei#from harming others, and have left them at liberty to harm themselves. 

But though in general we would not punish an act on account of any harm 
which it might cause to a person who had consented to sufler that harm, we think 
that there are exceptions to this rule, and that the case m which death is intention- 
ally inflicted is an exception. 

* • 

It appears to us that the reoMns which render it highly inexpedient to 
inflict punishment in ordinary oases harm done by consent of the person harmed 
do not exist here. The thing prdiibiled is not, like the destruction of property, or 
like die mutilation of the person,||^lbing which is sometimes perniopns, sometimes 
innocent, sometimes highly useful. It is always, and under all circumstances, a thing 
which a wise lawgivor would desire to prevent^ if it were only for the purpose of 
making human life more |acred to the middUlde, We cannot prohibit men from 
destroying the moat valuable effects, or front disflgnring the person of one who has 
given his unextorted and intelligent consent to anclv<i«structioi^ or Wit disfigura- 
tion, without prohibntii^ at die aame time ' g^nfid* speculations, innocoit luxuiW 
manly exercises, hedmg operafticBt, But by prcliiluting a man firooi intendWUg ^ 
causing the death of another, we prohibit which we dtiidt dednble to 

tolerate. * , , r • ' 
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ItiMPStoai d«w, thmfin«)rtbatoownMato«^t to b« • jwtififiuikm of 
Um iatontioml cantiDg of death. 'Whelh^ mbh intaatknial caaeing of deadi om^Kt 
or ought not to be punished as murder is e dudoet <]Mstiont; and will be eoiui- 
dered dsewbcre. 

• • 

^The neat peiiif udddi no have h«e to consider is bow ikr oensent ought to be 
a jnstUkadoo the cao^ig of deathi when that censing of death in our nomen* 
datorsb voInntaiTy jet not intentional, that is to saj when the person who caused 
the death did not mean to eaose it but knew that be was Itkelj to cause it. 

In general we have made no distinction between oases in which a man causes an 
effect deaignedlj, and eases in which hocauies it with a knowledge that he is likelj to 
cause it Ibr example, he sets fire to a house in a town at night, with other object 
tha|. that cd* facilitoting a theft, but being perfectlj aware that he is likely to cause 
people to be burned in their beds, an^ thus causes the loss of life, we punish him as 
a murderer. But diere is, as it appears to us, a class of dses in which it is abso* 
lately necessary to make a distinction. It is often the wisest thing that a man can 
do to expose his life to great haurd. It is often the greatest service that can ly 
rendered to him to do what may very probaUy cause bis death. He may labor 
under a cruel and wasting malady which is certain toShorten his life, and which 
renders his life, while it lasts, useless to others and a torment to himself. Suppose 
that under these circumstances he^ undeceived, gives his ftres and intelligent consent 
to take the risk of^ an operation which in a large proportion of cases Ims proved fa* 
tal, but which is the only method by which his disease can possibly be curetk and 
which, if it succeeds, will restore him to health and vigor. We do not conceive 
that it would be expedient to punish the Surgeon who should perform the opera- 
tion, though by performing it he might cause death, not intending to cause death, 
but knowing himself to be likely to cause it. Again ; if a person attacked by a wild 
beast should call out to his friends to fire, though with imminent haurd to Itimself, 
and they were to obey the call, sre do not conceive that it would be expedient to 
punish them, though they might by firing cause bis death, and though when they 
fired they knew themseivu to be likely to canu his death. 

• « 

We propoM therefore that it shall ba,no offence to do etnm what the doer 
knowa to, be likdy to cause death if lk» suflhrer being of ripe age has, undeceived, 
given a fine nod inteiUgeot consent to stand the risk, end if the doer did not intend 
to cauM death, buton die conururj bitanded in good foith the benefit of the sufferer. 

We bsvn now expieincd the pcovisiiAM contained in Cjeuies 69 end TO. The 
^cnsM tft which the twn-ncxt Cfauises rdste be«r s ^ose e^lty to those which wn 
have jnst consSdelred. ^ 

’ V ' • 

A lwmfie^glMi^A 4 t|te which makes it prapmrthnt he shoOld bepnthito 
sKShnlk iv^stoMt AichSi ma/ meet with en accident wludj^nuty render dm 
am|tototkii»«f^ litth oan m i ftiy , 4at to a strait waistcoat on a man whhckigihis 
caass|to% under to assault. To any^utoto a litoh)4jrby 

onr deA>^^ vdhmiM% to censa griomiin ktot, «tiC m sharp insiriiiiMtoti are 
, qittdi JhAvbri^hi^ oftntto Wo hmw. dMr#to pruned by Clause 
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TI 4 itMt tfie content of ^ gnardten of a ao f eter who it «n infimtor cAio it of 
nilMdiiiid ndiid th«U, to a great exMt, Wre the efftet Which An content of 
itifftrOr htmtdf woold hare, if Aenlifinnr were of fipeage tmd Bound mind. 

That there thoifld be tome prorition of this tort it* evidently necessary. 
0 ^ Ae oilier lAmd we fed thnt there it « considerable dangee in dlowtng peo> 
pth to anraMe Ae office of jadging ibr oAert in tndi cates. Every mao ^Wsyt 
thhdein good ihith hit own benefit, and hat a deeper interest in Icnowing what itAr* 
hit own benefit Aat any body else can have. That he gives a iVee and inteHigentcow> 
tent to tufier pain or lost, creates a strong presomption Aat it it good for him on 
the whole to tnlTer Aat pain or lots, f^ut we cannot tafdy confide to him Ae interest 
of hit neighbours, A Ae same unreterved'nunmer A wbldi w« confide to Amhis 
own, even wlC 3 n he sAcerely intends to benefit his neii^bonra. Even parents have 
been known to deliver their children up to sAvery A a foreign eountry, to 
Ae most cruel mutilations on their male childrea, to sacrifice the chastity of their 
female children, and to do all Ais dedaring, and peAaps wiA truA, that their 
object was someAAg whAh Aey considered as advantageous to the Children. We 
IjavC Aerefore not Aonght H suffident to require Aat on such oecasiont Ae 
guardian should act A good fiilA for Ae benefit of the ward. We hove imposed 
leveral nddit'ional reatrietioos which we conceive carry their defence wiA Aem. 

There yet remains a kinAed doss of cases which are by no means of rare oc- 
currence. For example, a person fidls down in an apoplectic fit. Bleeding alone can 
save him, and he is unable to aigniQr his consent to be bled. The Surgeon who 
bleeds Am commits on act falling under Ae definition of an ofihnce. The Surgeon 
is not Ae patient's guardian ; and has no auAorhy from any such guardian. Yet 
it is evident that the Surgeon oag^t not to be punished. Again, a house A on fire. 
A person snatches up a child too young to understand the danger, aod flmgs it 
from the bouse top, with a &int hope Aat it may be caught in a blanket bdow, but 
with Ae knowledge that it is highly probable Aat it will be dashed to pieces. Here, 
though die child may be killed by the fiA, Aongh Ae person who Atew it down 
knew that it would very probably be killed, and though be was not Ae Aild's pa- 
rent or guardian, be ought not to be puauhed. 

k * ^ 

In these examples Aere is wfaiA may be cafied a tenporaiy guardianAip 
justified by Ae exigency of Ae cbm apd by Ae faunanity Ae modve. TbA 
temperary guardianAip beats a cdlridAiAle amdtqgr to that temporary magistracy 
with which Ae law invests eveiy person sAo Is present when a grq|p amie A com- 
mitted, or when the public peace is ce Be er n ed. To acts done A the exercise of 
this temporwy gnaidknAip^ we mctead by Giattse 78 a proActioa very similar to 
that whiA we have givp) to Ae acts gni r d i k n s. 

• ^ 

Clause ilt A intMided to provide Ar Anae cnses whidv Aongb, ftom Ae 
imperfeetiona cf,bmguago^ A^ AllwlAfai^ Vttor of Ae peoil taw, luw y# 
not wiAA its spirit, end avw ^ mpv llta world cnnsidend by Ae guftlta, 
end for Ae most part dealt wlA bykAe uAsmA, de<dneAi|lt As epcdta 

fiaitAns arefhmied,HAtlMAto^aftalita etiedbta^'l|Ali^ ANfitaftay*'’** * 

bta nne of bis watara, na wmedlt taWAto -Itam 
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ltbn» tart«» hooB i wK ^ B Iwm liy fawing •gafaat U"> in gattiiig imo • «urri»g«, 
TImi* an immiwr a y i wu iritiMNit per|Hm^ wUeh mm <nmMt Km togeUfa In 
Moi«ty» Mts »U<3i «H a«n «MiatMitly 4o and talhr in Uira« and which k is * 
deun^ that thqr diouid dp and aaffur in «wn» yat wldeh dhfer only n degree 
from ertiBM Tbanhataaett anght nat to be ttaaied aa crimes is aridaiit, and wa 
think k frr hnttBiwaa pr Bt dy to anoept them from tha ptnri danaettif the Code than 
talaaoektodM Jn4galaanoeptlli«Biiot»aetioe. Far if the Code is silent an 
dy sahjeet, dw Jadges aan axoqpt these cases only by renorling to one of two prao* 
tneswiach wec o n ei der as morn pemicioan by nwking law, or by vrestipg the 
language of the law from tei plain meaniag. 

We propane (Clauses 74 to 84) *to rxoept from the operation of the penal 
clsuaes of the Code huge classes of ecu done in good faith for tli%pwrpose of «o> 
pgUiag onlawfiil aggeessioae. fa this part of the Chapter we have atten^ftced to 
define, wkh es much exeetoesa as die sul^ect appeata to us to admit, the limits of 
the ngtit ef private dnfanoe. It aiay be thoi^ht thet yft hate ellowed too great a 
htitude to tha axeroise id* this light; and we are ourselves of eptnion that if we had 
been framing laws for a bold and higb>spi(tted people, accustomed to take the ^ 
into their own hand, and to go beyond the line of moderation in repelling injury, 
k would have been fit to provide additional restrioti&is. 1» diis country the danger 
is on the other side. The praple are too little disposed to help themselves. The 
pedenCe with wbkh they submit to the cruel depredations of gang-robberi^ and to 
trespass and misdiief bommitted in the most outrageous auumer by bonds of ruffi> 
ans, is one of the most remerkablet and at the same time pue of the most discourag* 
tng s} mptoms wbidi the state of society ki India presmts to ns. Under these 
eircurastaiioes we are desirous ratfaer to rouse and encourage a manly spirit among 
the people then to multiply restrictions on the exercise of the right of self-defence. 
We are of opinion that all the evil whidi is likely to arise from the abuse of that 
right is far leas serious than the evil which would arise from the execution of one 
person for overstepping what might af^pear to the Courts to be the exact line of , 
moderatioa in resisting e body of dacoits. 

We think k ri^t however to my that there is no part of the Code with which 
we feel leas satisfied dieo this. We ceniipt accum ourselves of any want of dili- 
gence or cere. iKo portion of onr work has cost us more enxbiis thought or has 
been more frequently <revwrkten. Yet we ere compelled to own that we leave k 
•till in a very impetfixc state ; end though we do not donbt thet it may be far better 
executed thag k has been by os, we ere inclined to think that it must always be one 
of the least exact pertt of every system of criminal law. ^ ' 

We hatte now made such observetioas a# appear to us to be required on die 
general esoeptioos which wapropose. It ia proper ^mt wq should next explain 
why w« hove JwlpiMpoMdfay excepdoo in frvor of soma classtft of aetewbiol^ 
ae emno pmons miqr think, arf eotided to indulgence. ^ 

We long cooaidend «hellMritw«|bd bomlvkalilo to ese^ from dmoporatieii 
of the Penal Clauses cf the Co de a rts o onurrit tod ingoodfiikh frippitfae4Mdro ofsalA 
proMtentioa: and fohaoa d o te rm i B od nat to eotcqfd tb«p« 
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Wc ndfflit indeed that many acte falling trader the definitura df offences ought not 
, to i.th( ponisbed when committed from 'th^ desire of self'preieiTation ; and for this 
maaony ihat^ >m the Penal Code itself appeals solely to the ftars of raeny it never can 
fhrnidi them with motives iinr braving dangers greater than the dangers with which 
itthcaatens them.- ludtmosteeverity willhe'ineSieacionsforthepotpose of pre* 
venting the mass of mankind from yielding to a certain amount of temptation. It 
caBt'indeady make those who have yielded to the temptation miserable afterwards. 
But misery which has no tendency to prevent crime is so much clear evil. It is vain 
to rely on the dread of a remote and contingent evil as sufficient to overcome the 
dread of instant death, or the aense of actual tortura. An eminently virtuous man 
indeed will prefer death to crime. *But it is not to Obr virtue that the penal law 
addresses itself : nor would the world stand iif need of penal laws, if men were vir- 
tuous. A manrwho refuses to conraiit a bad action, when be eeea preparations made 
for killing or torturing him unless he complies^ is a man who does not require t]ie 
fear of puniehment to restrain him. A roan on the other hand who is withheld from 
committing crimes solely m chiefly by the fear of punishment, will never be with- 
held by that fear when a pistol is held to his forehead or a lighted torch applied to 
hi^ fingers for the purpose of forcing him to commit a crime. 

* It would, we think, be mem useless cruelty to hang a man for voluntarily caus- 
ing the death of others by jumping from a sinking ship into an overloaded boat. 
The suffering caused by the punishment is, considered by itself an evil, and ought 
to be inflicted only for the sake of some preponderating good. But no preponde- 
fcting good, indeed no good whatever, would be obtained by hanging a man for such 
an act. We cannot expect that the next man who feels the ship in which he is 
left descending into the waves, and sees a crowded boat putting off from it, will 
submit to instant and certain death from fear of a remote and contingent death. 
There are men, indeed, who in such circumstances wonid sacrifice their own livee 
rather than risk the lives of others. But such men act from the influence of princi- 
• pies and feelings which no penal laws can produce, and which, if they were 
general, would render penal laws unnecessary. Again, a gang of dacoits, finding 
a house strongly secured, eeiae a smith, and by torlnre and threats of death induce 
him to take his tools and to force the door for them. Here, it appears to us that 
to punish the smith as a housebreaker* woiilc^ be to iitflict gratuitous pain. 
cannot trust to the deterring effect of siwh punuhment. The next smith who may 
find himself in the same situation adll rather take his chance of bein^ at a distant 
time, arrested, convicted, and sentenoilid to imprisonment, than incur certain and 
immediate death. ^ 

In tlie cases which we haveeput some peraoua tuay j^hspa doubt whether there 
ought to be impunity. ' Bnt those very nrom generally admit that die 

extreme danger waMiiiiitigatbgcircunwttnda .td'^dbnaidered in apportioning the 
, punishment. I( might inkwever Vrith no aii^^^usibyity he contended ihet if any 
punishment at all 1| ittflicied in iudi catei, dil^-j^ifusbment ought to-be net mer^f , 
dcaUi,but death with tortureu ' For the d^tad of iieiiig pvt to deadi by tottiim'’ 
■might posaibly be suAciem to prevent a toan fimm sav^ bis owV life'by a erhvei 
but it is quite certain, as wb*’ have said, = tbii- dk^tnafwfepilf ,elr jpvbfetotlrat 

wbidi is remote, md whkb may nievbr bd 'jd' him 
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from ttviog hb life. And a Jbrtiori dmd of nnHder punishment wiU not 
prevent him from saving his lift. Laws directed against oAnces to srMdi men are 
prompted by cupidity ou|^t alerays to take from ofrhndars more dian those oflhnd- 
ersexpect to gain tap crime. It would obviously be absurd*to provide diet a thief 
or a swindler shopld be punished whh a fine not exceeding half the sum which he 
had acquired by theft «r swindling. In the same manner laws directed against 
oSencea to whi^ men ate prompted by fear ought always to be framed in such a way 
as to be more terrible dtan the dangers which they require men to brave. It is on 
this ground, we apprehend* that a Soldier who runs asray in action is punished with 
a rigor alu^ther unpcopordoned to the nufral dq>ravlty which his ofltance indi- 
cates. Sudi a Soldier may be an honest^d benevolent man, and irreproachabte 
in all the relations of civil life. Yet be is punished as severely a* a deliberate 
assassin, and more severely than a robber or a kidnapper. Why is this ? Evident* 
ly^causs^ as bis oftnce arises from tSmr, it must be punished in such a manner that 
timid men may dread the punishment more than they dr&d the fire of the enemy. 

If all cases in which acts fiilling under the definition of ofienoes are done from t^ 
desire of self-preservation were as clear as the cases which we have put of the man 
who jumps from a sinking ship into a boat, and of thd smith who is compelled Uy 
dacuits to force a door fur thdm, we should, without hesitation, propose to exempt 
this class of acts from punishment. But it is to be observed that in both these oases 
the person in danger is supposed to have been brought into danger, without tho 
smallest fault on bu owh part, by mere eceident, or by the depravity of otliers. 
If a Captain of a Merchantman were to run bis ship on shore in order to cheat tho 
insurers, and then to sacrifice the lives of other# in order to aave himself from a 
danger created by hb own villainy,— if a person who hsd joined himself to a gang 
of dacoits* with no other iutention than that of robbing, were at the command of bis 
leader, accompanied with threats of mstent death in case of disobedienoefrto commit 
murder, though unwillingly,— the case would b* widely different, and our former 
reasoning would cease to apply. For it b evident that punishment which is ineffica- 
cious to prevent a mao from yielding to a certain temptation may often be efficacioua 
to prevent bim from exposing hinuqlf to that temptation. We cannot count on the 
foar which a man may entertain of being brought to the gallows at some dbtant 
time as soffideot to overomne tlie*fear of instant death. But dm fear of 

A 

remote pmushmeot mej^ often overcome thb motives which induce a man to 
league hhnselfwUh lawless companions in whose society no person who shrinks 
from any atrocity that they may command can baoertainof his iifo. Nothing 
b more usnal for piratns, gang-robbers, and rioterq to axcoie theb crimes 
by deciariiig that they were in dread of theb y s oc i atai^* and durst not act 
tnbtewise. ^ Nc^ia it by any means improbable that tbb may often be tnm. Nay, 
Hb not iiil|iirobli^ that cr^ gangiofrobtsitra ougr have committed 

crimes wldmenwjyoas anioeg them wai unwiUng to oomntit^ unde/tbe in^otoce 
ofmatoal foer. dear that tbb drcitnistaace ouf^t not to exempt 

tbeokfr^ the frilt aevnriqr of dm bur. 

t 

Agabta nothing bmeconeiMl dian|bff> tbbvae to ufge dbtmt end banger as 
exenma for tbeir diefie. Itbccrtaiosindoi^ thttmaiiy tlmftrainceaMtditcdfrom 
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ifcw (wmure of dirtrew so severe as G» more tenililc Utait tlte punuhsaent of 
tiiafiy and than the disgrace which that ptnsufameni brings with it to the mass of 
ntaakind. It is equally certain that when the distress from which a man can relieve 
< IdBSSelfbj theft is more terrible than the 'evil consequeoees of theft, those conse- 
qtkeaaas will ootfkecp him from commiuii^ theft. Vet it by no iqeans &liows thatit 
la irrational to punish him for theft. For though the fear of punishment is not 
liksily <0 keep any man from theft when he is actually suurvbg, if is very likely to 
keep him from being in a starving atate. It ia of no effect to counteract the irresis- 
lible motive which iminediately prompts to theft. But it is of great ^ect to coun* 
teract the motives to that idleness arid that proftisuar hhicb end in bringing a man 
into a condition in whidi no law will him feoro Jwmiwio-Mig theft. We can 
hardly conceive a law more injurious to society than one which should provide that 
as soon as a man who had neglected his work, or who had squandered his wages in 
atiffiulatiitg drugs, or gsmbled them away, bad been tbirty*six hours without fdhd, 
and felt the sharp impullie of hunger, he might, with impunity, steal food fetnn hb 
neighbours. 

i 

r 

We should therefore think it in Um highest degree pernicious to enact that no 
dot done under the fear eveh of instant death should be an offence. It would 
a portion be absurd to enact that no act under the fear of any other evil should be 
an offence. 

There are, as we have said, cases in which it would be'useless cruelty to punish 
acts done under the fear of death, or even of evib less than death. But it appears 
to us impossible preciaely to define these eases. We have, therefore, left them to 
the Government which, in the exercise of its clemency, will doubtless be guided in 
e great measure by the advice of the Courts. 

We considered whether it would be desirable to make any distinctiem between 
uffencos committed against ftwemen and efiences committed against sieves. We 
certainly entered on the consideration of this important question with a strong lean- 
ing to the opinion that no sudi distinction ought to be made. We thought it our 
duty however not to come to a dedsion without obtaining information and advice 
from those who were best qualified to give it. We have collected information on 
the subject from every port of lo^,* nod we have now in our office a lar^ collec- 
tion of documento containing much ih^ b curious, and tkat in fiitore stages of the 
work in which we are engaged will be one&iL At present we have only, to cMiaider 
the sulgect with reference to the Penal Oode> ' .f 

e '■ V 

Tbeas doeaibeott have satisfied us t^t 4s ft present no law whatever 
defining theexjMit of the*power of a ^nves, that every thing d<|Mkide 

on the disposition of tho partioiilar functid^.'^o hspiiens to be.ia ebar|pe of^a 
district, and ^at fimcdonartea who are. <Aarge iff kontigni^ dbtritito 
or who have at different does, been m cl^uige of the same dishdet hold 
metrically oppodte opirtiont as..to.'w^t official deqjr re^piiies- t^qr ia 

this dberopansy ftnind Only in tba pirioGaadloga eff , enboi^iaate. ..Goprtai 
Court of Kisaniil Adawlut at Fot| ^villi^ lay 
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•* would not be pnnishedy the Coort opm^ for Inflicting e. dight eorrectUm on hit 
** iegd deve mtob «• a tutor would be justified in toflititing on a scholar, or a father 
^ on a diild.*' The Court of Niaamut Adawlut at Allahabad take a quite difiltrent 
view of the law. **Aldiough,” die; sa;, **the Mahomedan Kaw permits the master 
**to correct hit alajfe with moderation, the Code by which the Magistrates and oilier 
** crimina! authorities are bound to relate dieir proceedings does not recognize 
** any such power, and as the Regulations of the Government draw no distiiation 
** between the slave and the freeman in criminal matters, but piece them both on a 
level, it is the practice of the Courts, following the principles of equal justice, to 
** treat them both alike.'’ The Court of Foujdarry Adawlut at Madras state 
that it is not the practice of the Courts to ^make any distinction whatever in cases 
which come hefiire themi that a Circular Order of the Foujdarry d^awiut recog* 
nixes the right of a master to inflict corrections in certain cases, but that in practice 
no such distinction is mode. We odn 'that we entertain some doubts whether the 
practice be universally such as is supposed by the Foujdan^ Adawlut. W*e perceive 
that two Magistrates in the Western Division of the Madras Presidency difier firom 
each other in opinion on this subject. The Magistrate of Canara says that ** the 
right of the master to inflict punishment has been allowed, bnt only to a very smAl 
** extent.” The Megistrote of Malabar states that *‘tlA relation of a master and slawe 
** has never been recognized os justifying acts which would otherwise be punishable, 
or as constituting a ground for mitigation of punishment.” The Court of Fouj> 
darry Adawlut at Bombay has given no opinion on the point, and there is a great 
difference of opinion aiflong the subordinate authorities in the Bombay Preshloncy. 
One gentleman conceives tlmt the imposing of personal restraint is the only act 
otherwise punishable which the Courts would allow a master to commit when a 
slave might be concerned. Anotlier conceives that a roaster has a power of cor- 
rection similar to that of a lather. A third goes further and is of opinion that " ail 
** but cases of very aggravated nature would be considered as entitled to exemption 
** from or mitigation of punishment on this account.” On the other hand several 
gentlemen are of opinion that the relation of master and slave would not be con- 
sidered by the Courts as a plea for any act which would be an oflcnce if committed 
Ogaiost a freeman. >, 

It is clear therefore that we find* the law in a state of utter uncertainty. It is 

equally clear that we ci^not leave it in that %iate. We must either withdraw from 

a large class of slaves a protection to which the Courts under the jurisdiction of 

which they live now think them entitled, or we'mustpxtend to a large class a 

jirotecUon gr&bec than what they actually enjoy. ^ ' 

« 

i ' ^ 

We havtf net the smallest hesiution iu recommending to his Lordship in Coun- 

eff that die lew thrmig^iqiit idl British India should be bonformable to what in the 
opinion of the fCenrt of Misamttt Adawiot at Allahabad is now actually the law in 
, the Presi&kiqr of Fort Widtaass and to what hi the opinion of the Court of Foyfy** 
dairy Adswiat at Fort St; George it now amoally the practice iff the Madras Pre- 
sidency. That is to sify, we rcoommeiA that no act falling under the d^ition of 
an ofliBiiM ihonld be cstn^pted firom payment beesuM it is committed by a master 
igdnst ft d«v«. 
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tlie in the opinion of mwjr mpectable functionaries the lair 

ffofr makes betnreen ecu committed aipdfbt a fresman and aeu oonunitted against a 
slave is in itself an evil, and an evil so great that nothing bnt the strongest neeessi^, 
IMraved by the strongest evidence, conld Jnstify any Oovemmfiit in maintaining it 
.)Ve oonceive t^ ^ drcnmstances which we have already stated are solBcient to 
ritew that no snch neoessily exists. By removing all doubt on ^e sabjccl^ we shall 
not deprive the master of a power the ri^t to which has never been questioned, 
' tpit of a power which is and has for some time b e en , to say the least, of diqtutable 
^pdity, and which has been held by a very pracarions tennre. 

e 

To leave the question undecided is impossible. To decide the question by 
putting any class of slaves in a worse sitdation than that in which they now are is 
a oourse wbidh we cannot think of recommending, and wbieh we are certain that 
the Oovemment will not adopt. * The infisrenoe seems to be that the question ou|ht 
to be deddad by declaring that whatever is an offence when committed a gamt 
a freeman shall be also an offence when committed against a slave. 

r It may perhaps be thou^ that by framing the law in this manner we do in 
virtuaDy aboluh slavery ip Britirii India ; and undoubtedly, if the law as we 
have framed it should be really carried into full eflhet, it will at once deprive slavery 
of those evils which are its essence, and will insure the speedy and natural extinc- 
tion of the whole system. The essence of slavery, the drcumstance which makes 
slavery the worst of all sodal evils, is not in our opinion this, that the master has a 
legal right to certain services from the slave, but this, that the master has a legal 
right to enforce the performance of those services without having recourse to the 
tribunals. He is a judge in bis own cause. He b armed with the powers of a 
Magistrate for the protection of hb own private interest against the pdrson who 
owes him service. Every other Judge quite the bench as soon as hb own n uf se b 
called on. The jodidal authority of the master begins and ends wiUt cases in which 
ha has a direct stake. The moment that a master b really deprived of thb authority, 
the moment that bb right to service really becomes, like hb right to money which 
he has lent, a mare civil right which he can enforce only by a civil action, the 
peculiarly odious and malignant crib of sbvery dbappear at once. The name of 
slavery may be retained : but the thiltg b nw longer the same. It is evidently 
impossible that any master can reidty obtain efficbot serriae from unwilling bbou- 
rare by means of proeecution beforu tlfo Civil tribunab. Mor b there any instanoa 
of any country in whbh the relation bf 'master and servant b mainiritted by means 
of sucli actions. In some states of society the bbourer works becuise the master 
inflicts instant oorrection whenever thetrd b any disobedbnoe or In a 

diflhraat state of society the paigtblaboar Ibramasitr bacausa iho master makaa it 
worth thab while, FractbaUywabalievabwtt^ fiMmd that them b no third w^« 
A leboamr who ftawnahher the motive of the jlaanmnitor thet of th^sbve^ who b 
ractuatedneitber by thehopoofwagesnorltytibs.'dceadof atr^eaf will apt work at 
alL Thamaster asay bdasd, tf he draossai go hsfora the tribanab, and ebiatea 
decree. Bat scaroriy any maalar would thhdt it worth whUe lo do ae^ and emucriy 
any bbourer would be qnin^ to oooatent Wl rigonwa axenkm by rissfimad of 
aueh a bgsl praooedbg. in fimt wa art lyst oven aMemin^ 
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of a society in which the working classes should have no other motives to industry 
than the dread of prosecution. We untlerstand how the planter of MaurXius 
formerly induced his negroes to work. He applied the lash if they loitered. Wo 
understand how onr^grooms and bearers are induced to work at Calcutta. They 
ore gainers by working, and by obtaining u good character : the^ are losers by 
being turned away.* But in what other way servants can be induced to work, wo 
do not understand. 

It appears to us therefore that if we can really prevent the master from exact- 
ing service by the use of any violence, or restraint, or by the infliction of any bodily 
huit, one of two effects will inevitably follow. Either the master will obtain no 
service at all, or he will find himself ttndef the necessity of obtaining it by making 
it a source of advantage to the labourer as well as to himself. A labourer who 
knSws that if he idles his master w4ll viot dare to strike him, that if he absconds 
his master will not dare to confine him, that his mastei^ can enforce a claim to 
stiMce only by taking more trouble, losing more timts and npending more money 
than the service worth, will not work for fear. It follows that it the master 
w ishes the labourer to work at all, the master must have recourse to ditrcreat 
motives, to the motives of a freeman, to the hope of» reward, to the sense of reci- 
procal benefit. Names arc of no consec]uencc. It matters nothing whether the 
labourer be or be not called a slave. All that is of real moment is that he should 
work from the motives and feelings of the freeman. 

• 

Tins effect, we are satisfied, would follow if outrages offered to slaves were 
really punished exactly as outrages offered to freemen are punished. Ihit we aro 
far indeed from thinking that by merely framing the law as we have framed U, we 
shall prodAco this effect. It is quite certain that slaves are at present often oppress- 
ed by their masters in districts wliere the Magistrates and Judges conceive that llio 
law now is what wc propose that it shall henceforth In*. It is ilierefore evident that 
they may continue to be oppressed by their masters when the law has been made 
perfectly clear. To an ignorant labourer, accustomed from his birth to obey 
a superior for daily food, to submit without resistance to the cruelty and lyraiiiiy 
of that superior, perhaps to be t^Bnsferred, like a horse or a hlieiq), from one 
superior to another, neither the law wbicli we* now profmsr, nor any other law will 
of itself give freedom. It is of little use to direct the Judge to punish, uiilesa wo 
can teach the sufferer to complain. 

Wc have fliouglit it right to state this, k*Nt we should mklend his Lordship in 
Council into an opinion that the law, framed os wc propos* to frame it, will really 
remove all the evils of .slavery, and that notiiiiig in(#e will remain to be done. So 
far are we from thinking that the law as wc propose to frame it will of itself effect a 
great practical change, that we greatly doubt whether even a iaiwalmlishing slavery 
would of itself effdbt any greA pipictical change. Our l>eljef is that even if slavery • 
were expressly abolished, H might and would in some parts of Iisdia still oonitnuo 
to exist in practice. We trust, therefore, that his Lordship in Council will not 
consider the measure which wc now recobmend as of ttia^ir sufficient to accomplish 
the benevolent ends of the British Legislature, and to relieve the Indian Govern- 
ment from iu obligation to watch over the interesU of the slave population. 

• B 
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NOTE C. 

ON THE 'CHAPTER OF OFFENCES AGAINST THE STATE. 

l^Iis Ix)rdship in Council will perceive tlmt in thia Chapter we have provided 
only for offences against the Government of India» and that we have made no men- 
tion of offoiices against the General G*)^cn>meut of the British Empire. We have 
done so because it appears to us doubtful to what extent his Lordship in Council is 
competent to legislate respecting such 'offences. The Act of Parliament which 
defines the legislative power of the Council of India especially prohibits that 
body from making any law << which sliaU ki any way affect any prerogafivo 
« of the Crown, or the authority of Parliament, or any part of the unwritten laws, 
*' or constitution of the United Kingdom of Great Britain and Ireland, whereon may 
depend, in any degree, the allegiance of any {terson to the Crown of tlie United 
‘**'Kingdom, or the Sovereignty, or Dominion of the said Crown over any part of the 

** said territories." « 

< 


It might be argued that those words relate only to laws affecting the rights of 
the Crown and of Parliament, and not to laws affecting the penal sanctions of those 
rights, and that, therefore, though the Governor General in Council has no power to 
absobe tho King’s subjects from their allegiance, he has power to fix tlic i)unibh- 
mont to wliich they shall bo liable for violating their allegiance. It seems to us, 
however, that there is tho closest connection in this case between the right, and the 
penal sanction, that a power to alter the sanction amounts to a power to abolish the 
rights and that Parliament, which withheld from the Indian Legislature one of tlioso 
powers, cannot be Bupj)08ed to have intended to grant tho other. 

If the Governor General in Council has the legal power to fix the punishment 
of a subject who should, in tho territories of the East India Company, conspire the 
death of tho King, or levy war against the Kmg, then the Governor General in 
Council has the legal power to fix that puniskment at a fine of one anna ; and it is 
plain that a law which should fix sucl\ a fine as the only punishment of regicide 
and rebellion would be a law virtually absolving all subjeefb within the territories of 
tho East India Company from their allegiance. 

• 

This part of tlie penal law, therefore^ we have not ventured to touch. Wo 
leave it to the Imperial I-egisUture. But we trust that we may bo permitted to 
suggest to hb Lordship iy Council that the early attentioQ of the Home Authori- 
ties should be called to this subject 

» « 

Tlicre is no^oubt that the Criminal Statute*Law of England u not 
generally on a native of India in tho moftiiwL Whether the Statute Law reUdi^ 
’ to treason bo binding on such a native b a*question with respect to which we do not 
venture to give a decided opinion. It seems tons exceedingly doubtful wbetbcvthat 
part of the Statute Law be binding on such a nativo. It is «|iute no 
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Court has ever enforced it against such a native, and Uiat, in the opinion of many 
respectable and intelligent Judicial OfficeA in tho service of the Company, it cttuld 
not legally be enforced against such a naUvo. Nor are tho Company’s Judicial 
Officers, by whom ajone such a native can legally bo tried, likely to be accurately 
acquainted with tlie Statute Law of England on tlio subject of treuon, or with tho 
mAUB of constructions and precedents by which that law has been overlaid If such 
a native bo not punishable under tlie English Statute Law of treason, it is difficult 
to say under what law he could be punisheil for that crime. Tho llegulatiuns con- 
tain nothing on the subject. Tlie Council of India we conceive is not competent to 
legislate respecting it The Mahomedaii law might possibly bo so violently strained 
as to reach it in Bengal and in tho Msidras Presidency ; and in the Bombay Presi- 
dency it might possibly be brought witliin \hat Clause, which anus the Courts with 
an enormous discretion in cases in which they conceive that morality ahd sociid order 
require protection. But th^ro arc in mir opinion strong reasons against retmning 
either the Mahomedon penal law, or the swooping Cbuse of tho Bombay llegula- 
tions to which we have referred. 

It may lie added that the provision of the Bombay llcgulations to which We 
have referred applies only to persons who profess n religion with which a system of 
penal law is inseparably connected. Ihiless therefore the ICiiglish Statute Law ou 
the subject of treason applies to natives in the mofussil, a point respecting whidi 
we entertain great doubt, a native Christian who should, at .Surat, assist tho levying 
of war, not against tiio ('omimny's (lovcmment, but against the British Crown, 
would bo liable to no punisliincnt whatever. 

This anomalous state of things may be, in some degree, explained by tho sin- 
gular mariner in which the British Empire grew up in India, 'llio Edist India Com- 
pany was, during a long course of years, in tlieory at least, under two masters. It 
was subject to the King of England. It was subject also to the (ircat Mogul. It 
derived its corporate existence from the British Parliament. It held its territorial 
possessions by a grant from the Durbar of Delhi. ’Ilio situation of tfic nativ e sulv 
jects of the Company bore some analogy to that of the inhabitants of Mindolbeim, 
while that fief of the Empire was’held by the Duke of Marlborough. I'he inhalii- 
tants of Mindelheim were subjects ofrtlie Dtikc of Marlborough, hut they owc>d no 
allegiance to the English Crown, though their .Sovereign was subject to that Crown. 
It was in this way that the British Empire in India originated. It was long consi- 
dered as a wise policy to disguise tlie real jKiwer of the English under the forms of 
vassalage, an(f to leave to the Mogul and his Viceroys tho engpty honors of a .Sove- 
reignty which was really held by the Company, lliis policy ^was abandoned slowly 
and by impereeptible degrees, 'llie recogiution of the supremacy of the King of 
Delhi appeared on the seal of the British Government down io a late period, and on 
its coin downrio a still later period. A great dumge has iiideld tfken place since 
the grant of the Dewannee oftbe lower provinces to the Company, but it has taken* 
place so gradually that, thou^ it would be absurd to deny tliat*the natives of Bri- 
tish Inifia are now subjects of his Miyeiriy, it would be impossible to point out the 
particular time mhea they became so. , . 
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To these cireumHtaTiccs ue attribute most of the anomalies vhicb arc to he 
' founctin the legal rehitinn subsisting In^tuSen the natives of British India and the 
General Oovenunent of th<* Kriii)ire. It bceins highlj desirable that the Imperial 
Ix^gislaturo bhould do yhat eaniiot be done by the Ixjeal Legislature, and should 
pass a Law of hi^di treason for the territories of the Last India Company. As far, 
indeed, ns respects tlie Koyal jierson, the preneiit state of the Law, though 
in theory unseemly, is not likelj to cause any practical c\d. It is highly iinproha- 
hlo that any linglish King will visit his Indian dominions, or that any plot having 
for its ohjoct flic death of an Knglish King will ever extend it^ ramifications to 
India. But it is by no means kiiprohable that persons residing in the 
tciritoues of the Last India Company may he jiarties to the levying of war 
against the BrilLsli Crown, without violating any local regulation. If any 
insurrection v^t'ie to take place in any of the British dominions in tlic 
l^islern Seas, in (’ejlon, for example, or* m Mauritius, it is by no nienlis 
iinjnoliable that ])erson^ residing within the (’ompany’a territories might 
furnish information and stores to the rebels. And if this were done by a person 
not subject to the jurisdiction of the (\nirts established by Itoyal CJhartcr we arc 
saWsfied that there would be the most serious dilliciiltj in bringing the criminal 
tojegal piiuishment. t 

We Inn e, his Lordship ill (’oiineil will perceive, made the ahettiiiL^ of hostili- 
ties agaiii^'t lli(‘ (jo\(*rnmenf in certain i’ases a separate oflenee, instead of leaving it 
to tlie oi»eialion of the general faiw laid down in the (1ia|iter on ahefnient. We 
have d(me so for two reasons. In the (iral plaee war ina} be waged against the 
(Jo\i*nmieiit by persons in whom it is no otTenee to wage such war, by foreign 
jniiiees and their sulijeets. Our general iiiles on the sulijeet of abetment would 
appi} to the ease of a ]KM\son residing in the British terntories who slioiTld abet a 
sul>ject of the British (Jovernmeiit in waging war against that (Jovornmeiit ; hut they 
woulfl not reach tlie ease of a jierson who, while residing in the British territories, 
* should abet tlu' waging ot warbv anv foreieu pimce against the British Governineiit. 
Ill the scTond ]>laee we agree with the great body of legislators in thinking that, 
tlioiigli in general a person who has Iwen a j)arty to a criminal design which has not 
lu'en earned into effect ought not to be punished so severely aa if that design had 
been eairied into effect, vet an exoeptidh to tl«s rule must be made with respect to 
Ingh (kffeneos against the State. Tor S4ale-erimep, and especially the most licinous 
and formidable Stale-crimes, have Ihis j)cculinritv, that if they are successfully eoin- 
milted the criminal is almost nlvvayg secure from pumshnient I’he murderer is in 
gieater danger after his victim is dis[)atchecl than before. ThelhicPis in greater 
danger after the purse is taken than before. But the rebel is out of danger as soon 
a-^ hr has subverted the Govcriftnent. As the Penal 1-aw is impotent against a 
successful rebel, it is comiequently ncccssar)" that it should l>c made strong and 
sliarp against th^ first beginnings of rebellion, against treasonable designs whii^h have 

earned no further than plots ami preparations. • We liave Uie?efore not thought 
it evpo(hcut to ieav^ such plots and preparations to tlie ordinary Law of abetment* 
'I'hat Law is framoil on principles which, though they ap])oar to us to be quite 
sound, as lONpovtsUie great ^lajority of ofleui^s, would be inapplicable here. Under 
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that general Law a conspiracy for the sulner.^ion of the Cwovorunient would not be 
punished at all, if the conspirators were detected before they had done more ttian 
discuss plans, adopt resolutions, and interchange promises of fidelity. A conspiracy 
for the subversion of the Goveniinont which should be carried as far as the gun- 
powder treason, or assassination plot against William the Third, would be punish- 
G<1 very much less severely than the counterfeiting of a rii}>ec. or the presenting of a 
forged check. We have, therefore, thought it absolutely necessary to make separate 
provision for the previous abetting of great State olTences. The subsequent abetting 
of such offences may, we tliink, without inconvenience bo left to be dealt with ac- 
cording to the general lau. 
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NOTE D. 

ON THE cllAFfEIl OF OFFENCES RELATING TO THE ARMY 

AND NAVY. 

A few u'onlH will explain the necessity of having some provisions of the nature 
of those which are contained in this Chapter. 

It is obvious that a person who, not being himself subject to Military law, 
exhorts or assists those who are subject to Military law to commit gross breaches of 
discipline, is a proper subject of piinishmeilt. * But the general law respecting the 
abetting of offences will pot reach such a person ; nor, framed as it is, would it be 
desirable that it should reach him. It would not reach him, because the Military 
delinquency which ho has abetted is not punishable by this Code, and therefore is 
not, in our legal nomenclature, an offence. Nor is it desirable that the punishment 
ojf a person not Military who Jias abetted a hreacli of Military discipline should l>e 
fixed according to the principles on which we have proceeded in framing the law of 
abetment. Wo have providetl that the punishment of the abettor of an offence shall 
be equal or proportional to the punishment of the person who commits that offence : 
and this seems to us a sound principle w'hcn applied only to the punishments pro* 
vided by this Code. But the Military penal law is, and must neccssaril} be, far more 
severe than that under which the body of the people live. The severity of the 
Military penal law can be justified only by reasons drawn from the peculiar habits 
and duties of soldiers, and from the peculiar relation in which they stand to the 
Government. The extension of such severity to persons not members of the military 
profession appears to us altogether unwarrantable. If a person not Military who 
abets a breach of Military discipline should he made liable to a puniKhment regulated, 
according to our general rules, by the punishment to which such a breach of dis- 
cipline renders a soldier liable, the whole symmetry of the penal law would be des- 
troyed. He w'ho should induce a soldier to disobey any order of a commanding 
officer would be liable to be punished * more **3cvcrely than a dacoit, a professional 
thug, an incendiary, a ra\isher, or a kidnapper. We have attempted in this Chapter 
to provide, in a manner more consistent with the general character of the Code, 
for the punishment of persons who, not being Military, abet Military crimes. 
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NOTE E. 

ON THE CHAPTER OF THE ABUSE OF THE POWERS OF 
PUBLIC SERVANTS. 

'rbitt Cliapter is intended to reach offences which are committed by public 
servants, and which are of such a description that tliey can be committed by public 
servants alone. 

We have found considerable difficulty in drawing the lino botwc^ public ser- 
vants and the great mass of the community. We hope that the description which 
weTia\e given in Clause 14 will be fodnd to comprehend all those whom it is desirable 
to bring under this part of the law, and we trust that, when (Aio C^oile of ])roc«dure is 
completed, this dewription may be made both more accurate and more concise. 

lliose offences which are common between public servants and other members 
of the community, we leave to the general provisionft of the Code, If a puhlie 
servant embezzles public money, we leave him to the (trdinary law of criminal 
breach of trust If he falsely pretends to have disbursed money for the public, and 
by this deception induces the (Jlo\ernment to allow it in his accounts, wo leave 
him to the ordinarj^ law "of cheating. If he pnKluccs forged vouchers to back bis 
statement, we lea\e him to the ordinary law of forgery. We see no reason for 
punishing these offences more severely when the Ciovernment suffers l)y them than 
when pri\ate people suffer. A Government, indeed, which does not consider the 
sufferings oT private individuals as its own, is not only selfish, hut short-sighted in its 
selfishness. Hie revenue is drawn from the wealth of iudividualH, and every act 
of dishonest spoliation which tends to render individuals insecure in the enjoyment 
of their wealth, is really an injury to the revenue. On every account, therefore, we 
think it desirable that the property of the State should, in general, ho prol4?cted by 
exactly the same laws which are considered as suflicieiit for the protection of the 
property of the subject 

We are not without apprehension that may Ik* thought to have treated the 
transgressions of public 8er\ants too favorably, to have passed by witliout notice 
some malpractices which deserve punishment, and, where we have provided pun- 
ishments, to havfe seldom made those punishments sufficiently severe. 

It is true that we have altogether omitte«l to provide nny punishment for some 
kinds of misconduct on the part of public servanto. It is tJue also tliat U»c punish- 
ments which we propose in this Chapter are not generally proportioned cither to the 
evil which the abuse of power ‘produces, or to the depravity of a man who, having 
been entrusted with power for the public benefit, employs that {tower to gratify his 
own cupidity, or revenge. ,* 

But it is to be remembered that there is a marked distinction between the 
Penal Clauses oonuuned in this Chapter and the other Penal Clauses of the Code. 
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In /general a Penal Clause sets forth the whole punishment \ihich can he inflicted on 
an offender by any public authority. The penalty of theft, of breach of trust, of 
cheating, of extortion, of assault, of defamation, has been fixed on the supjwsition 
that it is the whole penalty which the criminal is to suffer, and that no p<jwer in the 
State can mak^ any addition to it. But the penalty of an offence committed b} a 
public functionary in the exercise of his public functions has been fixed on the sup- 
position that it will often be only a part, and a small part, of the penalty which he 
will suffer. It is in the power of the (ioverinuent to ])uni^h him for many acts 
which the law has not made punishable, it is in the power of the (io\ernment to 
add to any sentence pronounced hy the Courts another sentence which will often be 
even more terrible. I'o a man whose sijbsistence is derived from official emoluments, 
whose habitf^^aro formed to oflicial business, and whose whole ambition fixed on 
official promotion, degradation to a lower post is a punishment ; dismissal fronji the 
public' service is a punishment sufiicient even for a serious offence. The mere 
knowledge that his character has suffered in the opinion of those superiors on whom 
his advancement depends probably gives him as much jiaiu as a heavy fine. 

'ITiis is to a great degree the case in every country, and assuredly not less in 
4ndia than in any other country. Indeed those servanth of the (*oinpan\ by wdiom 
all the higher offices in the Indian (ioverninent are filled entertain a feeling about 
their situations ^ery different from that which is found among political men in Eng- 
land. It is natural that th(»v should entertain siidi a feeling. 'I'hev are set apart 
at an early age* as pcjrsoiis destined to hold offices in India.* Their education is con- 
ducted at lioine with that view. They are transferred when just entering on man- 
hood t<» the country which they arc to govern. 'Flicy pass the best years of their 
lives in acquiring knowledge which is most important to men who are to fill high 
situations in India, but wliieh in any other walk of life would bring little profit and 
little distinction, in mastering languages which, when they quit this country, are 
useless to them, in studying a vast and eoinjdicatcd system of revenue which is alto- 
gether peculiar to the East, in becoming intimately acquainted v^ith the interests, 
the resources, and the projects of potentates whose very existence is unknown even 
to educated men in Europe, To siich a man, dismissal from the scn'icc of the 
Indian Government is generally a vff} great calamity. I lie life has been throw n 
away. It has l>cen passed in acquiring information and cx[>ericnce which, in any 
pursuit to which he may now' betake *himselt w ill be of Ijttle or no service to him. 
'Jliere are therefore few covenanted aervants of the Company who, even if they 
were men destitute of all honorable feeling, would not look on dismissal from the 
service as a most severe )>unishinont. But the covenanted servants of the Company 
are English gentlcineii, that is to say they are persons to whom the ruin of their 
fortunes is less terrible than the ruin of their characters. ''Fhere are few of them, 
we believe, to whom aii intimation that their integrity was su.spected by the Go- 
vernment would not give more pain than a sentence of six months huprisonment for 
an offence not of a disgraceful kind, and to many^of them death itself would appear 
Ichb dreadful than ignominious expulsion from the body of which they are members. 

• 

'I'hus dismissal fr^mHhe public service is a punishment exceedingly dreaded by 
public functionaries, and must dreaded in this country by the highest class of public 
functionaries. Nor is this all. It is not merely a severe punishment^ but it is also 
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a punishment which is for more likely to be iutlictcd than many punishmouts which 
are less severe. 'Fhosc who are legally i^ompotent to inftct it are lioumi no 
rules, except those which their own discretion may impose on tliein. For what kind 
and degree of delinquency they shall inflict it, by what evideinlb that delinquency 
shall be established, by what tribunals the enquiry shall bo (bnducted, nay whellier 
there shall be any* delinquency, any o\uieuee, any tribunal, is alf^olutely m their 
breasts, llicy may inflict this punishiiieiiU and may be justified in inflicting it for 
transgressions wliich arc not susceptible of precise definition, and which luive not Wu 
subatantiated by decisUe proof. They may be ju^tifled in inflicting it because many 
petty circumstunccH, each of which soparatidy would Iw too trivial for notice, liavf, 
when taken together, satisfied tliem that a functionary is unfit for any jnihlic emjdoy- 
ment. 'riicy may be jiistifuHl in inflh'tiiig it hecaiise thej strongly sus|KH*t him of 
guilt which they i.iniiot bring home to him by evidence to which %/illah Judge 
woyld pay any attention. Most of what we have said of the punisiniient of disiiiis-> 
sal from office applies*, though not in the same degree, to the hliglitcr pnnishinents 
of cciHurc, su'^peiision, and removal from a higher to a lowe^ post. 

We have shewn that public functionaries are liable not only to the pniiishmen^s 
provided by this Code, but also to other peculiar punishmentH of grcail seventy. It. 
seems therefore to follow that, if those who posscss^the power of inflicting thesfl 
peculiar punishments can l>e trusted, some mal-praetiees of public functionaries may 
he safely left unnoticed in tins (^)clc, and that oth<*r nial-practic(*s< need not he 
visited with legal punishment so rigorous as their enormity might seem to mei it. 
The lAecutive (iovermuent, in our opinion, deserve.s to lie trusted. At all events it 
imi*«t he t^u^ted. For it h <pnt<» ceitain that no laws will prevent cfirniplion ami 
(<j)jire=sion on the part of llie servantn of the Indian (lovermiieiil, if that (lovcin- 
!T'^’i!t i ' inclined to MTcen the ofhmders. 'fhe (iovernment, to say nothing of the 
V. *t iiiliucncc' which it can indiicclly exert, apj.omts, promotes, and ren>o\ c^) .liidgcs 
at 11' <!' ( u'luui. It can remit any sentence pronounced liy the C'ouils. It can, 
ihcTi’fore, if i( he iml hone''lly disposed to correct offii’ial abuses, render any penal 
claiisc*> tliic tcd against such abuses almoht wholly inoperativi*. i\n<l if it bo 
hi>nc‘‘lly dHposcil, as we firmly believe that it is, to corn*c‘t olli'-ial ahine^, jt will u.so 
fur that juirjiose its p«)Wor of rewarding and punishin nts servants. 

^ • 

It will he seen that we propose, inid< . ( lausc Ms, to punihli wiili ini|)ri- 
sonment for a t<»rm not exceeding three years, or with fine, or both, the corruption 
of pnlilie functnmarics. 'The punidupcnt of fine wdl, wc think, he found very 
efficacious in cases of thn docnplioii, if the Judges exeici-e the power given thcoii 
they ought to do, and compel llni! dclmMijcnt to tlcliver irji the whole of Ins ill- 
gotten wealth. • 

llie mere taking of presents by a juihlic functionary, when cannot he proved 
that such presents jgere corruptly taken, we have made penal onlv m om* particular 
case to which wc shall hereafter call the attention of Lordshipyii (Council. We 
have not made the taking of presents by^ public fiinctionarieH generally [XMial ; be- 
cause, tlioiigb wc think that it is a practice which ou;:ht to (arcfully watched and 
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often severely punished, we are not satisfied that it is possible to frame any law on 
tiiesBubject which would* not be rendered inoperative either by its extreme severity 
or by its extreme laxity. Absolutely to prohibit all public functirmiiries from taking 
presents would bo \o prohibit a son from contributing to tlie support of a father, a 
father from giving a portion with a daughter, ii brother from*extricatiiig a brother 
from pecuniary (Vifiicullies. No Government would wish to prevent persons inti- 
mately connected by blood, by marriage, or by friendship from rendering services to 
each other ; and no tribunals would enforce a law which should make the rendering 
of such services a crime. Where no such close connexion exists, the receiving of 
large presents by a public functionary is generally a very suspicious -proceeding. 
Hut a lime, a wreath of flowers, a slice of betel nut, a drop of atur of roses poured 
on his handkerchief, are presents whichrit would, in this country, be held churlish 
to refuse, and* which cannot possibly corrupt the most mercenary of mankind. Oilier 
presents of more value than these may, op account of their peculiar nature,^ be 
accepted without aflcirding any ground lor suspicion. Luxuries socially consumed 
according to the usages of hospitality arc presents of this description. It would be 
imn^asonahle to treat a man in office as a criminal for drinking many rupees worth 
Ghampagne in a year at the table of an nccjuainUincc, though if he were to suffer 
one of his subordinates to accept oven a single rii|>ee in bpeci«», he might deserve 
exeiuplury punishment 

It ap[>ears to us therefore that the taking of presents where* a i*orrupt motive can- 
not he proved ought not, in general, to he a crime cognuahle by tlie Gourts. Whe- 
ther in any particular rase it ought to he punished or not, will depend on innume- 
rable circumstances which it is impossible accurately to define, on the arnoimt of the 
pre'sent, on the nature of the present, on the relation in which the giver and receiver 
stand to each otlier. Supjmse that a w'ealthy Knglihb agent who is interested in a 
vontig ci\il servant of the Company were to paj the debts of that ci\il servant. Or 
suppose that a llosiclent were to furnish money to enable his iinalid Assistant U> 
proceed to the Cajie. In these transactions there might Im* nutinng which the most 
scrupulous could disapprove. Hut the case would be widely different, if a wealthy 
native Zeniindar were to pay the debts of a Collector of his District, or if any of 
the Officers at the Kesidency were to rcivive money from the Minister of a foreign 
power. In such a ciuse, tliough it might he impossible to prove a corrupt motive, 
we think that the Government would be inexeusahle if it suffered the delinquent to 
remain in the public service. • 

We have hitherto put only extreme eases, easels in which it is clear that the 
taking of presents ought not to he punished, or cases in which it is clear that the 
taking of presents ought to bct’^everely punished. But between the extremes lie an 
immense variety of case8,^some of which call for severe punishment, some for milder 
punishment, somobfor censure, some for gentle admonition, w hile some ought to he 
tolerated. Wo iiave said that if a (Collector were to ar*eept a lai^o present of money 
fumi a wealthy niUive Zemindar, he would deserve to be turned out of the service. 
But if the Collector were to accept such f present from an English Indigo Planter, 
the case would be different 'I'he Indigo Planter might be his uncle, his brotiMV 
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his father‘iii>law, his brother>iD-lav. In that case tbare night he no improprioty in 
the transaction. Again, if a uativo in the public senrica Vere to accept a pr«|ont 
from a Zemindar who was connci'ted with him by blood, marriage or frioudshi|\ 

there might be no impropriety in the transactiuu. * 

• • • 

By the act oi^ Parliament to which the malpractices of ilie first British con- 
querors of In<iia gave occasion^ the servants of the Company were forbidden to 
receive presents from Asiatics, but were left at liberty to receive presents from Euro- 
|)eans. llie legislators of tliat time ap|>ear to have proceeded ou the supposition 
that the scA'ants of the Company would all bc^Knglishmeiiy uiui that no Engiishman 
would ever have any such coiiiieotion with any native as would render the receiving 
of presents from that natne unobjectionable. 

# 

• NatiA es are now declared hy law^ be com[>otent to hold any ]>ost in tlie Ciiiiv- 
pany’s service. It would exideiUly improjxer to interdict an Asiatic in the sorxdeo 
of the C^ompaiiy from roceixing po<’uniary at^sistanco from his Asiatic father, or from 
receiving a portion with an Asiatic bride. It seems to us tliereforo that the rule 
laid (loxx'u by Parliament, though it will Htill l>© in many eases an excellent rule g|f 
exidcin^c, ought not, under the altered circumstances^of India, to continue to ho a 
rule of laxv, * 

Again : it ought to he rcnicmbcrcKl that the JCumpean and native races are not 
at prcMMit dixided from ^ach othiT by so strong a line of separation, a.'^ at the time 
when tlic British Parliament laid dow^ii the rule which wo are (considering. 'l1io 
interxal is still wide, but it liy no mcaiiM appears to us as it appeared to iho Icgnla- 
tors of the last generation to he iinjianHsahle. It is evident therefi>ro that tlie rule 
fonnerly laid doxvu hy Parliiuiient is constanlK IxH'oming lt5Ha and less ajiphcabh) 
to the state of India. On these grounds wc haxe thought it advisalde to h»axe this 
matter to the Executive Ciox eminent which xvill doubtless promulgate from time 
to time such rules os it may deem pro|>er, and wdll enforce hubmishion to llu' • rules 
by visiting its disobedient berxantH with censure, xxuth degradation, or xxiih dis- 
missal from the public service, arconling to the (:ircum8tunc(»s of every case. 

We haxe thought It desirable to n^akc one exception. We pnqmse that a Judge 
who accejits any valuable thing by way of ^dft from one whom he knows to he a 
Plaintiff or a Defendant in any cause pmiding m his (uurt shall be severely punish- 
ed. Thia rule is not to extend to tii<» t4iLing of food in the interchange of ordinary 
civilities. It amiears to us that the olijectiuiis wliif li wo have made to a general 
law prohibiting the receipt of presents by puliiic fiinetionarier do not apply to this 
Clause, llie rule is clear and definite. "Die praclice against which it dirc^cUnJ 
is not a practice which ought sonietimes to be* encouraged, and H^imetirnes to f>o 
tolerated. It ought always, and under all circumstances, to disc^oiirageiL It, 
therefore, appears t^amiie all characteristics which mark out a practice as a fit ^ 
object of penal legislation. * , 

The only othe^penal provision of thi^Cbapter to which we think it necessary to 
call the attention of his Lordship in Council is that which is contained in Clause 149. 
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We are of opinion that the preceding Clauses, and the power which the Go- 
vemnient possesses of suspending, degrading, and dismissing public functionaries 
will be found sufficient to prevent gross abuses. But there will remain a crowd of 
petty offences witfi which it is very difficult to deal, offences which separately are 
*too slight to be brought before the criminal Tribunals, winch will sometimes be 
committed by gjhod public servants, and which therefore it would be inexpedient to 
punish by removal from office, yet which will be very often committed if they can be 
committed with impunity, and which, if often committed, would impair the efficiency 
of all departments of the administration, and would produce infinite vexation to the 
body of the people. 

By the existing laws of all the Presidencies a summary judicial power is gi\en 
ill certain caces to certain official superiors for the purpose of restrainnig their huI>- 
ordinatoB. We are inclined to believe that^ this is a wholesome power, and i\uit it 
has, in the great majority of cases, been honestly employed for the protection of 
the public^ We propose therefore to adopt the jirinciple, and to make the system 
uniform through all the provinces of the Eniiure, and through all the departments 
pf the public service. We propose that a public functionary who i*^ guilty of neglect 
of duty, who treats his superiors with ilisrespect, or who disobeys the lawful orders 
^iven by them for his guidance^ shall bo liable to a fine not excec'dmg the official 
pay which be receives in three months. In default of jiaj incut ho will he liable 
(see Clause 54) to seum days' imjirisonnient. 

In the Code of Procedure we think that it will be jiropor to provide that the 
jiower of awarding this penalty shall be given, not to the ordinary tribunals, but to 
the official suivcriors of the offender. ITius if a subordinate officer employed in the 
collection of revenue should incur this penalty it will be imposed by the Collector, 
and the appeal will probably he to the Board of llcvciiiic. If an officer emploM'd to 
execute the proeess of a Zillah Court should neglect his duty, the fine w ill be imposed 
by the Zillah Judge, and Uie ap[ieal will probably be to the Sudder Court. If the 
offence sliould be committed by a I'ide Waiter, the Ckdlector of Customs for the port 
will probably imjKise the {lenalty, and the appeal will be to the Board of Cu^toms. 
These instances w'e give merely as illll8trat^on^ of what, at present, appears to us 
desirable. 'Hie details of this part«of the law of procedure cannot be arranged 
without much consideration and enquiry. 

• 

One important question still remains to be considered. We are of opinion that 
we have provided sufficient punishment for the public servant who^receives a bribe. 
But it may be doubted whether we have provided sufficient punishment for the jier- 
8011 who offers it 41ie jiersop who, without any demand express or impliiHl on the 
part of a public servant, volunteers an offer of a bribe, and iiuluces that public ser- 
vant to accept it, ^w’ill be punishable under the general rule contained in Clause 88 
os an instigatbr. But tlie person who complies witji a dem^^, however signified, 
on the part of a public servant, cannot be considered as guilty of instigating that 
public servant to receive a bribe. W'e do not propose that such a person shall be 
halile to anj punishment, and, as this ontssion may possibly appear censurable to 
man} persons, we are do&irous to explain our reasons. 
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In all states of society the receiving of a bribe is a bad action, and may proj>erly 
be made punishable. But whether the giving of a brilie ought or ought not to bo 
punished is a question which does not admit of a short and general answer. Thero 
are countries in which the giver of a bribe ought to be inor» severely punished thifh 
the receiver. There are countries, on the other hand, in whicli the^iving of a bribe 
may be what it is not desirable to visit with any punishment. In a country situated 
like England, the giver of a bribe is generally fitr more deserving of punishment 
than the receiver. The giver is generally the tempter, the receiver is the tempted. 
The giver is generally rich, powerful, well educated, the receiver needy and igm>- 
rant. The giver is under no apprehension of suffering any injury if he refuses to 
give. It is not by fear, but by anilutioii that he is generally induced to part with 
his money. Such a person is a proper subject of punishment. But t^ero are coun- 
tries where the case is widely different, — where men give bribes to Magistrates from 
exactly the same feeling which lead^ th*em to give their purses to robbers, or to pay 
ransom to pirates, — where men give brilies because no iifan (»an, without a bribe, 
obtain common justice. In such countries wc think that the giving of hrilies is not 
a i)roper subject of punishment. It would bo os absurd, in such a state of society, 
to reproach the giver of a brilie with corrupting the virtue of public servants, as it 
would be to say that the traveller who delivers his idoney when a pistol is held to 
his breast corrupts the virtue of the highwaymaiu 

We would by no means be understood to say that India, under the British 
Government, is in a state answering to this last description. Still we fear it is unde- 
niable that corruption does prevail to a great extent among the low'cr class of public 
functionaries, that the power whicli those functionaries possess renders them formi- 
dable to the body of the people, that in the great majority of cases the receiver of 
tlie bribe h really the tempter, and that the giver of the bribe is really acting in 
self defence. 

Under these circumstances we are strongly of opinion that it would bo unjust 
and cruel to punish the giving of a bribe, in any case in which it could not be proved 
that the gi>cr had really by his instigations corrupted the virtue of a public servant 
frh(^ unless temptation had been put in his way, would have acted uprightly. 
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NOTE F. 

ON THE CHAPTER OF CONTEMPTS OF THE LAWFUL 
AUTHORITY OF PUBLIC SERVANTS. 

Wc wore at first disposed to have one Chapter for contempts of the lawful 
authority of Courts of Justice, anotfier for contempts of the lawful authority of 
OfliccTs of Revenue, and a third for cont^mpte of the lawful authority of Officers of 
Police. Butrwe soon found that these three Chapters would be almost the same 
word for word. It appeared to us also that, in the existing state of the Civil A(|mi- 
nistration of India, the separation which we were at first inclined to make would 
produce nothing but pefplexity. Tlie functions of Magistrate and Collector are 
very frequently united in the same person: an<l that porson is perpetually called 
upon, both as Magistrate and Collector, to perform acts which arc judicial in their 
nature, to try offenders, and to decide litigated questions of civil right W hile the 
division of labor between the different departments of the public service is so ini- 
perfeet, it would be idle to make nice distinctions between those deiiartineuN in the 
Penal C’ode. 

In order to frame this Chapter we went carefully through the existing Regula- 
tions of the three Presidencies, and extracted the numerous penal provisions which 
arc intended to enforce obedionee to the lawful authority of diftcrciit classes of pub- 
lic servants. Having collected these provisions, and discarded a very few which 
vve thought obviously unreasonable, or superfluous, wc proceeded to aiial}&e the 
rest. 


It is possible that our analysis may be imperfect; and it is highly probable that 
the puiiishnicnts which we propose may require some modification. It will be seen 
that w e propose the same punishment for all the offences which full, in our analysis, 
under the same head. For example,— one head is the omitting to obey the law ful 
summons of a public servant For this offence we have only one punishment; 
and this punishment wdll be applicable alike to the witness who omits to obey the 
lawful summons of the Court of Sadder Dewanny Adawlut, to the witness who 
gmits to obey the lawful summons of a Moonsiff, to the putwarrcc who in Bengal 
omits to obey tlic lawful summons of the Collector, to the ryot who in the Madras 
Presidency omits to obey the lawful summons of the Collector, to the trader who in 
the same Presidency omits to attend a meeting lawfully convened for the distribution 
of the \"izabiiddy. In th^ same manner we propose one punishment for the Captain 
of a ship in the Hoogly who illegally refuses to admit a custom house officer on 
hoard, for a landholder who refuses to admit a* surveyor lawfully commissioned 
by the Collector to incisure land, for a distiller who refuses to admit the proper 
officer to examine his distillery. Agail^ we propose the same punishment for 
the person who resists !he*taking of goods in execution under a decree of a Court 
of Justice, for the person who resists the taking of property by way of distress for 
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arrears of reyenuei for the person who resists the seizure of salt by lawful authority, 
for the person who resists the seizure of al>oat in default of toll by lawful authority, 
for the person who resists the seizure of smuggled goods by lawful authority. 

. • • 

We are sensible that tliere may he reasons which have escaped us for making 
distinctions in punishment between offences which in our classification fall under the 
same head. But it is impossible to find in any single person, or in any small body 
of persons, so extensive and minute a knowledge of every province of India, and of 
every department of the public service, as would be a security against errors of this 
description. We have no doubt that if his Ldrdship in Council directs the Code to 
be published for general information, •valuable suggestions will bo received from 
servants of the Company in different parts of India, and that those si^ggestions will 
enable the Government to modify the provisions which w^o propose, by introducing 
proper aggravations and mitigations.* 

• 

The only j)rovi8ion which appears to us to require any further explanation is 
that which is contained in Clause 182. 

Wc have, to the best of our ability, framed laws alj^ainst acts which ought to b« 
repressed at all times and places, or at times and places which it is in our power to 
define. But there are acts wliich at one time and place arc perfectly imioccut, and 
which at another time or place are proper subjects of punishment ; nor is it always 
pos*«ible for the legislator to say at what time or at what placo such acts ought to he 
punishable. 

Tims it may happen that a religious procession which is in itself perfectly 
legal, and which, while it pjisses through many quarters of a town is perfectly 
harmless, cannot, without great risk of tumult and outrage, be suffered to turn down 
a particular street inhabited by persons who hold the ceremony in abhorrence, and 
whose passions are excited by being forced to witness it. Again, there are many 
Hindoo rites which in Hindoo temples and religious assemhlies the law tolerates, 
but which could not w'ith propriety be exhibited in a place w hich Knglish gentle- 
men and ladies were in the habit of frequenting for purposes of exercise. Again, 
at a particular season hydrophobia mSy be common among the dogs at a particular 
place, and it may be highly ad\ isablo that aM people at that place should keep 
their dogs strictly confined. Again, there may be a particular place in a town 
which the people are in the habit of using as a receptacle for filth. In general 
this practice &ay do na harm, but an unhealthy season imiy arrive when it may 
bo dangerous U> the health of the population, and under eilcli circumstances it is 
evidently desirable that no person should be allow^cS to add to the nuisance. It is 
evident that it is utterly impossililc for the legislature Uf mark out the route of 
all tlie rcligiofis processions in India, to specify all the public walks frequent- 
ed by English lacCes and gentlemen, to foresee in what months and in what 
places hydrophobia will be common among dogs, or when a particular dutighill 
may become dangerous to the health of i^towu. It is equally evident that it would 
he unjust to punish a person who cannot be proved to hswe^acted with bad inten- 
tions for doing to-day what yesterday was a perfectly innocent act, or for doing 
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in one street what it would be perfectly innocent to do in another street, without 
giiling him some notice. * 

r 

I What wc propose, therefore, is to emjwwer the local ai^thorities to forbid acts 
which these aijthoritics consider as dangerous to the public tranquillity, health, 
safety, or convenience, and to make it an offence in a person to do any thing which 
that person knows to bo so forbidden, and which may endanger the public tranquillity, 
health, safety, or convenience. It will be observed that wc do not give to the local 
authorities the power of arbitrarily making any thing an offence. I'or unless the Court 
before which the person who disobey* the order is tried shall bo of opinion that he 
has done something tending to endanger thp public tranquillity, health, safety, or 
eonvenieiice, ho will be liable to no punishment The effect of the order of the local 
authority will be merely to deprive tlje person who knowingly disobeys the order of 
the plea that he bad no had intentions. Ik will not be permitted to allege that if 
he has caused harm, or risk of harm, it was without his knowledge. 

'Hms, if in a town where no order for the chaining up of dogs has been made, 
A suffers bis dog to run about loose, A will be linbb* to no punishment for any mis- 
tjliicf which the animal may do, unless it can he shewn that A knew the animal to 
be (langerous. IJut if an order for confining dogs has been issued, and if A knew 
of that order, it will be no defence for him to allege, and even to pro\ e, tluit he be- 
lieved his dog to he perfectly harmless. If the Court think that A’s disobedience 
has caused harm, or risk of barm, A will be liable to piKiishmcnt. On the other 
band if the Court think that there was no danger, and tliat the local order was a 
foolish one, A will not bo liable to punishment. 

We see some objections to the way in which we have framed this part of the 
law', lint we arc unable to frame it better. On the one hand it is, as we lia\e 
shewn, absolutely necessary to have some local rules which shall not require the 
sanction of the legislature. On the other hand, wo are sensible that there is the 
greatest roasou to apprehend much petty tyrannj and vexation from such rules; aud 
fliis although the framers of those rules may be very excellent and able men. There 
is scarcely any disposition in a ruler more prejudicial to the happiness of the people 
than a meddling disposition. Yet, exjUericnc® shews us that it is a disposition which 
is often found in company with the best intentions, with great activity and energy, 
and with a sincere regard for the interest of the community. A public servant of 
more than ordinary zeal and industry, unless he have very much more than ordinary 
judgment, is the very man who is likely to harass the people undfcr his care with 
needless restrictions. We have, therefore, thought it necessary to provide that no 
person should be punished merely for disobeying a local order, unless it be made to 
appear that the disobedience has been attended with evil, or risk of e\iL Tims no 
person will be jiunlshed for disobeying an idle and vexatious order. « 

« 

'Hie mode 6f promulgating these orders belongs to the Code of Procedure, 
which will of course contain such provisions as may bo required for the purpose of 
ennlilmg the Government io exercise a constant and efficient codtroul over its local 
officers. 
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NOTE G. 

• • 

ON THE CHAPTER OF OFFENCES RELATING T(J PUBLIC 

JUSTICE 

Many oflisncea wbkii interfera vith th« adminutration of juatice are sufficiently 
provided fof in other Chapters^ particularly in, the Chapter relatiug to contempts of 
the lawful authority of public servants. There still reinaii|^ however, some offences 
of that description for which the present Chapter is intended to provide. 

* The rules which we propose touclnng the offence of attempting to impose on 
a Court of Justice by false evidence differ from those of tho^EngUsh law, and of the 
Codes which we have had an opportunity of consulting. 

It appears to us, in the first place, that the offence which we have designated 
as the fabricating of false evidence is not punished ^ith adequate severity under 
any of the systems to which w« refer. This may perha{)s bo because the offence, 
in its aggravated forms, is not one of very frequent occurrence in westeni countries. 
It is notorious, however, that in this country tlie practice is exceedingly common, 
and for obvious reasons. • The mere assertion of a witness comnuuids far less res- 
pect in India than in Europe, or in the United States of America. In countries in 
which the standard of morality is high, direct evidence is generally considered as 
the best evidence. In England assuredly it is so considered, and its value os com- 
pared witlt the value of circumstantial evidence is perhaps overrated by the great 
majority of the population. But in India we have reason to believe that the cose is 
different A Judge, after he has heard a transaction related in the same manner by 
several persons who declare tliemselves to be oye-witnesses of it, and of whom he 
knows no harm, often feels a considerable doubt whoUtcr the whole from beginning 
to end be not a fiction, and is glad to meet with some circumstance, however slight, 
whidi supports the story, and wfiich is not likely to have been devised for the 
purpose of supporting the story. • 

• 

Henc^ in EnglandC a person who wishes to impose on a Court of Justice 
knows that he is likely to succeed best by perjury, or subornation of i»erjury. 
But in India, where a Judge is generally on his guard against direct false evidence, 
a mom artful mode of imposition is frequently empIoyecL, A lie is often con- 
veyed to a Oour4 not by means of witnesses, but % means of circumstances, pre- 
osety bfCffiv cvetniistaAoes are less likely to lie than witnesses. Iheso two modes 
«f impomg osS'the tribunals appear to us to be equally wickedi anj equally mis- 
ddaveus. It will ttdeed be'hsider to bring home to an offender the fabricating of • 
felse etideMe than the gtviag (ff felse evidenoeb But wherever the former offence 
is btan^ home, we vrooM puitish it a» severely as the latter. If A puts a purse 
in Z*»bi^ with th& intention of cauring % to be convieml ^ a tUei; we would deal 
with A gsillM bad sworn that he saw Z talma purse. If A conceals in Z*s bouse 

I 
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B paper written in imitation of Z’s ^nd, and pnrporting to be a plan of a treaaon- 
abV) conspiracy, we would deal with A aa if he bad sworn that he was present at a 
meeting of conspirators at which Z prei^ed. 

C 

f . . • ,• 

The exception in Clause 190 is in strict conformity with tliis principle^ We 
propose to nreat the giving of blae endence and the fabricatii^ of iiilM eeidence 
in exactly the same way. We have no punishment for false evidence given a 
persm when on his trial for an offonce, though we conceive that such a person 
might to bo interrogated. The grounds on which this part of the law is founded 
will shortly bo submitted to Govenugent in our report on the law of evidence. As 
we do not propose to punish a prisoner for lying at the bar in order to escape 
punishment, so we do not propose to pnnisl^ him for fohvMMtring evidence with the 
view of escaping punishment, unless he also contemplated some injury to others 
as likely to be produced by the evidence so Jahiicated. If A stabs Z, and aftern^ards 
on his trial denies that Jie stabbed 2« we do not propose to punish A as a giver of 
false evidence. And on the same principle if A, after having stabbed Z, in order 
to escape dotecUon, disposes Z’s body in such a manner as is likely to lead a jury 
to think the death accidental, we do not propose to puni^ A as a fabricator of false 
evidence. « 

It appears to us that the oflfence of attempting to impose on a Court of Justice 
by false evidence is an offence of which there are numerous grades, some of whidi 
omy bo easily dedued. llie authors of the French Code hare not overlooked 
these circumstances, though they have not, in our opinion, marked tlio gradations 
very successfully. The English law makes no distinction whatever between the 
man who has attempted to take away his neighbour’s life by false swearing, 
and the man who has strained hb conscience to give an undeserved good dut- 
racter to a boy accoaed of a petty theft. The former is punished far too leniently ; 
the latter perba|i8 too severely. 

The giving of folse evidence must always be a grave offcmce. But few points 
in penal legislation seem to us clearer than that the law ou^t to make a diatino> 
tion between that kind of fabe evidence which produces great erUs and that kind 
of false evidence which produces com jiarativoly slight evils. 

t 

As the ordinary punishment of false evidence, we plxtpose imprisonment for a 
term of not more than seven years, nor less than one year. If the fidse evidence 
is given or fabricated with intent to cause a person to be ponvicted of a grave offence 
not capital, we propose that the persem who gives or fWbricates such evidence 
may be punuhed with the ^pumshment eff Bie offence udueh he has attempted 
to fix on another. If jhe false evidence be givin dr fobrieaied with the uttentioa 
of causing dcfth,<we propose to punish it in the same manner in wlueh we prepoMt 
to punidi the worst attempts to murder. If saic^ false evuMkee actually •oanMil 
death, the peraan who has given or fabticeiad it falls under the defiaitiNMl ^ muto' 
der, and is liable to oa|dtal punkSimenU In fiib lastpointk fbe Uusv aa ton ing '; 
framed it, agrees with fhe^edd law of En^amk which Sa notepWlil jP# 

jind reasonable, has become obedlete. 
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Wt ddik lUi libe prapat plioa to w6oe Vn o0nM» ottnpiiliMm « mom tflhnlur 

«n weoitBt of tbo defcotiTo (tote of ilte existing lew ef proeedtno. We sseen the 
erino of ddiberately and hnowiitgl]^ Mserting blseboeds in pleading. Our opinions 
on this subject ntajr rtartle ptnom aeeustomed to diat boaddkas lioenoe which Mb , 
law aUowt to wenderity in suitoss. On what prinnplethirfUoenee is allow* 
ed> wo omst eonfsas onraoloqs uudile to disoover. A Irads Z nonsy. Z repays it, 

A bratge an eedon against Z finr the moneys and aflnns in his dsBlaration that 
he lent the aBeQejr^ and has never been r^wid. On the trial A's reosipt is produced. 

It is not dbnbtedi A himself oannet deny, tb^ he asserted a falaebood in bis decla^ 
ation. Ought A to enjoy impunity ? Again : Z brings an action against A for a 
debt winch is really due. A's plea is* a posiUve averment that he owes Z nothing. 

The ease comes to trial ; and it is proved by overvhekning evident that the debt 
ii^ just debt A does not even atyeiqpt a defence. Ought A in tlus case to enjoy 
impunity ? I( in mtber of the oases whidi we have stated, A were to suborn wit* 
nesses to support the lie which he has put on the pleadings, every one of these witr 
nesses, as well as A himsell^ would be liable to severe puniahnieat But false evi* 
dence in the vast nuyority of cases springs out of false pleading, and wouU^hs 
almost entirely banished from the Courts if false pleading could be prevented. 

• 

It appears to us that all the marks which indicate that an act is a proper sub- 
ject for legal punishment meet in die act of false pleading. That false pleading 
always does some harc) is plaiiu Even when it is not followed up by false evidence 
it always delays justice. That false pleading produces any compensating good to 
atone for tliis harm has never, os far as we know, been even alleged. That false 
pleading will be more common if it u unpunished than if it ie punished appears as 
certain as that rape, theft, embezzlement, would, if unpuniahed, be more common 
than they now are. It is evident also that there will be no more difficulty in trying 
a charge of false pleading than in trying a charge of false evidence. Ttio fact that 
a statement has been made in pleading will generally be more clearly proved than , 
the fact that a statement has been made in evidence. The falsehood of a statement 
made in pleading will be proved in exactly the same manner in which the falsehood 
of a statement made in evidence is proved. Whether the accused person knew that 
be was pleaffing falsely, the Courts grill determine on the same evidence on which 

they now determine whether a witness knew that be was giving false testimony. 

« 

We have as yet spoken only of the direct injury produced to honest litigants 
by false pleading. But this injury appears to us to be only a part, and perhaps not 
tito greatest part, of the e^ engendered by the practice. If there be any place 
where truth ought to be hdd in peculiar honor, Arom wfiicb falsehood ought to be 
driven wirii pemriiar severity, in which exaggeratioiy, which elsewhere would be 
sppboded g| rity iniMoent ty»rt of tbe fancy, or pardoned is the naturd effect of 
eiciledpassfoi^iMgbtto be (hscouraged, that place is a Court of Justice, 
direct tberefere to tbe SMirilegBlfictiotia oven when the mctyibg of riwac idlons 
fai geocn% nwfesstoci^ and we have 4pnc our beat to exdude them from tiris Code. 

Brit flwt a pMisai Idioirid eosae befi^ a Court, abo^ tall that Court premedi- 
. toted a^cfrottuidacitM Ucs for the purpose of pievcntiog or postyoiuity rite settle* 
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meAt of A Just demand, and that hy^ao doing he ahoiild incur no punishment what^ 
eve^ aeema to us to be a* state of things to nrhich nothing but habit could reconcile 
leise and honest men. Public opinion is vitiated by the vicious state of the law. 
lAen who, in any dther circumstances, would shrmk from fidsebood, have no scruple 
rfbout setting up false |fleas agiunst just demands. There is one place, and only 
one, where deliberate untruths, told with the intent to injure, arts not conndered aa 
^Bscreditable ; and that place is a Court pt Justice. Thus the authority of the tri^ 
bunals operates to lower tlie standard of morality, and to diminish the esteem in 
which veracity is held ; and the very place whidi ought to be kept sacred from mis- 
representations such as would elsewhi^re be venial, becomes the only pla& where it 

is considered as idle scrupulosity to shrink from deliberate falsehood. 

« 

c 

We consider a law for punishing false pleading as indispensably necessary to 
the pxpecUtious and satisfactory adminbiratictfi gf justice^ and wo trust that the pois- 
ing of such a law will speedily follow the appearance of the Code of procedure. We 
do not, as we have stated,^ at present propose such a law, because^ while the system 
of pleading remains unaltered in the Courts of this country, and particularly in the 
Courts cbtablishcd by royal charter, it wiU be difficult, or to speak more properly, 
inipossiblc to enforce such a law. We have, therefore, gone no further than to pro- 
vAlc n punishment for the frivolous and vexatious instituting of civil suits, a practice 
which, e\en while the existing systems of procedure remain unaltered, ma^, without 
an} inconvenience, be made an offence, llio law on the subject of false evidence 
will, as it nppc'urs to us, render unnccessar} any law for punishing the frivolous and 
vexatious preferring of criminal charges. 

No other port of tliis Chapter appears to require comment 



( « ) 


. NOTE H. 

ON C^TEKOES ^LATINO TO THE KEV£}0E. 

In ordM-to Aune diU Chnpter we took « ooutee rimUer to liMt which we took 
with the Chapter reledng to contempts of the lawful authorit^^ of public servaata. 
We went ^are^y through the revenue bws of the three Presklencieai extracted 
die penal Clause^ analysed thenv and reduced them to a small number of general 
heads. • 

• His Lordship in Council will percmie that we have not thought* it proper to 
insert in the Code any provision tof tBe oeufiacation of property on dm ground of a 
breach of the revenue laws, and thid we leave tlie existing rules on that subject 
untouched. Wo have done so because it does not appear to us that such conflscatioa 
is in strictness a punishment It has indeed much in common with punishment 
But it appears to us that there is a marked distinction, and that confiscation of tfie 
sort which is authorized in many parts of the regulations of the three Presidenoi^ 
would, considered in the light of a punishment, be anomalous and indeCansihle 
It is a proceeding directed, not against the person who has broken the law, but 
against the thing with respect to which the law has been brokon. It is not neces* 
sary that any miscoudiiht should be proved, that any accusation should be brought^ 
that any particular individual should be in the contemplation of the authority which 
directs the confiscation. Nay, the revenue laws authorize confiscation, not only in 
cases where misconduct is not proved, but in cases where it is proved that there 
has been no misconduct in any quarter; and, where there has been misconduct, those 
laws authorize the confiscation of the property of a person who is proved to have 
had no share in the misconduct 

To give a angle example; if tobacco be found in the island of Bombay, after 
the time at which it ought to be exported thence^ it is confiscated, together with 
die recq[>tacle8 which contain' il^ the substimees in which it is packed, and the car* 
riagea and «nimnU which are emplofkd to convey it This, which is a fair spednen 
cf revenue laws respecting cmflapati o n, is 'evidently objectioaaible conaideced ae a 
penal law. The carriages, the animals, the vessels, the tobacco itsell^ nu^ dl.be 
the property of persona who are not in the least to blame. Indeed we know that, 
iwytyv this law, the bonea of gentlemen have repeatedly been seized because the 
eemnta who packed them tsad concealed tobacco in tb^ baggage. Such a law, put 
into the fbna of a penal proriskm, would be too grotesqudto be a subject of serione 
mgnmmt ItwoulA in the phraseology of our Cod^ run Uiafr-.^'lf any petw 
*«aoB ]^laeea*ooati|lMiiid tobacco in the baggageof any other {fiM-son, the pcnoii in 
** wboea baggagy sueli oootraband tobacco in placed shall be punished with dm emfk 
^^fitcadonofa^haggaga.’' Andthafidkyw^ilhutradon wodld mabathalMi^ if 
pasiftH adB agm ri^enloun <«Cdat|jbiaa4toiNOOoubiddeataA‘shag|lgiiihy A's 
**iwrvint^widioq»A'akBowled|^andcoiiti!aiyto A’faag^ Abwoom* 
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tkh Ui«reforo Uuit tUt of iht 

j69f']M»«oiidaetcd. Tliay imirt 1» lagt^s being p»MJhwf)tocctwi 

^ but ndfer at being t^’iM^^gent Uws ei civil, procedure uditch ere 
Httmded to enable the iSloTenMneBt to ^ ^ certainty, at 

^ titteoatirbetfiefttfibtgniky Avowing dieol in thb and 

Itpiowii^ aa vre knof tbit tbejr are gre|l% imtigated in prad^ bjr the lenity of dm' 
Ibt^ttfive Govemtnent, n*eoaaif^ ftein la juatUUble. But we am deodedl^ ejC 
d^ioo Ibat they irould be out of plane in n iNMud Coik 
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M»»¥ih.»«Ai(*ii.tiiii cu^ ««« 
gny o<** , 

w.t»» pv«^ 1“ *• o«<««i« •> Into 

k> »SaiuMi tiMl th« Comt«»»y'» cwwncy wy wpew«d« <b« aumwii# mmfdf 
!rhi«aitfi«uedfr<im • crowd «f miuta in the doudmoat of tfw Prii^ rf 
1 A- If hiM AonoaMd to vm dint thin object may bo m oomo degree promoted by 

tbe m«it rigwoue pmudtie^ it likely to be tbe moetite* } end diet oowege orWi^ 
k ttke^to^nhe pure wiU be themew wedity token b dm coutm e! buobwm 

Itkttotrefyprolmble thto onyperton b thk coy wffl 
«..v{n» counterfeit «o»«eigt» « ebaitolt: bit ehould eo tmpiflbebb eft ftouft 

occur we thbk that tbe Kin^t «*» ^ !»«»*«***«» *• 

Tlito coin of the locJ Government It may perhnp. be dmHn Pj^nj 

uJe for the proteeden of tbe KlftiTe cob we bete depart^ from ^ prtaclple ejicb 
we laid ^wn to our note on the kw of offonoee agetottlhe State, 
ehould have acted more oondetefttly to leaving the Bridah ®* 

the Brideh kgiekture. It eppeaw to ds, however, that Ae offento of cotalnj 

Pkffland formerly, deie in ell came k^ tender, or if Ae com, like Ae CobpWT* 

. wrcMnt- iitnnitlf ff* tender. * We do not therefore eottoetoe dint b 
propoeing'* a law for puniahing the oountorfeiting of the Kiije ^ 

a law wSch c^ reaaonaWy be aaid to affect any of »ke royal prerogadvei. 

Tbe dlitbctioft wbicb ma piopoea to mAe, Oanew ^ 

twmm two diffo^cktoe. of ntt^ 1^ 

obvionaly agtoeahk to maaen and juetice that wa ^ aifrpnv^t^ ^ 

gMpi^db diat*CSodej>kAoaH not haw beao adopted by Mr. Uvl^^ ^ earn 
. gkd to pe»oe^elliidtho<kdeof«ombay mahto A" 

*4 uttwPik hirfoofon^ btertt^ohok d» agent en 4 ^ii|i^ oiihto 
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hdbilttidrecMTerof »t(^n goods stotidstoft ik&A He makes coimag a &r)eae 
{mIUoiMi and a fiur more lucrative punoit thab it would otkenrise be. He passes 
Ua Kfb in the systpautic violatiou of the laW( and in the systematic practice of fraud 
an one of its most pernicious ft>rma He is one of the most mischievous, and is likely 
' 4o be one of tilp most depraved of mmiaalai But a casual utiprer, an utterer who 
is not an agent for bringit^ eoonterfnt eoin into drculation, bat who, having heed- 
lesely received a bad rupee in the course of his business, takes advantage of the 
tieedlessness of the next person with whom he deals to pay that bad rupee away, is 
an offender of a very different class. He is undoubtedly guilty of a dishonest act, 
but of one of the most venial of dishonest acts. It is an act which proceeds not 
from greediness for unlawful gain, but a wish to avoid, by unlawful means it is 
true, what to a poor man may bo a severe loss. It is an act which has no tendency 
to facilitato or cm*ouragc the operations of the coiner. It is an occasional act(, an 
act which does not imply that the person wbb commits it is a person of lawless habits. 
We tiiink, therefore, thsT the offence of a casual utterer is perhaps the least heinous 
of all the ofienees iuto which fraud enters. 

' * We considererl whether it wonld be advisable to make it an offence in a person 
|o have in his possession at (Aie time a certain number of counterfeit coins, without 
being able to explain satisfactorily how ho come by them. It did not. .nfter much 
discussion, appear to us advisable to recommend this or miy similar pruvnion. We 
entertain strong objci tions to the practice of making circumstances which are in 
trutli only evidence of an offence part of the definition of ah offence: nor do we seo 
any reueou for departing in this case from uur general rule. 

Wlietbor a person who is possessed of bad money knows the money to be bad, 
and whether, knowing it to be bad, he intends to put it in circulation, are questions 
to he decided by the tribunals according to the circumstances of the case, circum- 
stances of width tlic mere number of the pieces is only one, and may be one of the 
least imjiorUint. A few bad rupees which should evidently be fresh from the stamp 
would lie stronger evident^ than a greater number of bad rupees whidi appeared 
to have been in circulation for years. A few bad rupees, all obviously coined with the 
same die, would he stronger evidenee^tban a greater number obviously coined with 
different dies. A few bad rupees placed by* themselves and unmixed w ith good 
ones, would be far stronger evidence titan a much larger .yiumber wluch might be 
detected in a large mass of treasure. 
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•' Tl»' ffi^^'‘'^' pvRfi m • pro wye antr. .^mtm 

'’ tt'WfriB hit (j0iM^^fimii0l(' <^ ■ ktttf 

hiSbhtMm«if^ pedAm iill«»«ttdi|ibi^ «ni^ 


TlnquiMioo owto <ilSmd fo wi^ tb bi vUMb^ ; ' 

jHiouhnieii^ doM not ojnpMV it w «t afl; A ibpaaA «li Ai i}UMlioa whetliwr di|it\ 
r^gjon be tnio^ or Um. , Thni0figiett«tl9lMli^lMit<Iib^a2»«llM 
give to the pniiMnon of ihai Mi|K|ioit si lAik It iiofloiii. or iStnatoOtiap^^ 
olHwrTB^iMy oonvnmiifboifiMlt^l^iWliiinttenpobMteoiuiM^ . 

aaj oAnco agbbiiit 4iM |Mnoo> i^gbuMt pr^parfy; or opi^tMt dimtotor. ' KbrtttMri^ 
aiqr<»miMBstiinggood«lMtooemtobefl0toriifiiilottfab PiOfewot||%M<l»»4, 
ten^ to elicit troth. Botinaulti hnvo no Mditoadili^^ Tliqf <n# Wil^ 
just as easily agidnst the purest ftdth ai ngdart dw moat moaiibwtMatyp^^ I|^ 
easier to ai^gne agoiost Idiabood dm afwiMt troth. But It 'teM OM^^ j^dlnni 
ordefiletbe tem]^ oftruthes those of fiUsdiood. Uil ssoioy th^Pf^irilh^ 
ribaldry and clamour men asse mb led for porpoaea of pious and rational aai* 

men ei^ag^ in tha most ahamd cereasOaiBB. Sudi insulUb wfiaii (fibo^ afainat ' 
oiToneoua opinioiiat sddom bare odiar eftct thas to £a those opiidtni dMper^ 
and to give a eharaeter of peeuyar ferocity to dtaological '^aaanaion, I n atha d of, 
elidtiiig truth diey oidf indamo fettalldam. 


Atttbeae <m«dorationaa^ity bith pimHarferoa to Indla^ Tbatn tl piiiap|K 
no oountry in wMA dm O ora m alenthaar an much to ap{»«lMnd fem leBgidin 
odoanent among the peoplo. llfePKi^dlm ara nnaaari^y ampniudl^i^^ 
of dm populadoiv attd in poaaaoaiM <d alt tbo Ugbaat poata k tha flamMiB^ 
tha ttdnttak and in dm nmjt Itkhwtitafe rota are j^aeadmSBhsnbfldidbnwikiua . 
af>-ddbckw saetat hut di/ataianlit' •Wh’hf** to dm feadmiaill' ailMif bf'lhn 
Mahaaaadancni^arii tana of niffllmofffindo^ i tw w d ly a ftd^ k daotriban 
‘ aindifeaiwUife Ohrhidw llifeoaMdhaa jokktaprMng* Sadtaatatad^\ 
.' d|iag|fe'pcagMni-n^:diiii^ eaaroajy'heabi|gd^«'<raadh^^ 
'tmapthidplaa of ,to(aiati|iNt. <)». dmaa' prindgiidia :i^d4:<<3tnw^>i^ 

, ' Ifthfito ‘aetad iridt{ittliMad MtM and aife an lam atmuak^awmaai'r; andW:^' 
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Ben«re> in 1609 caused violent tumult, attended with eonsidenUe loss of life. The 
pollution of a mosque at Bangalore wlu attended with consequences still more 
lamentable and alarming. We have thendme empowered the Couru in cases of 
^this description, to pm a very severe sentence on the offender. 

The provkions which we have fat the purpose of protecting assemblies 
held for religious worship, and of gumding from iutentional insult the rites of sepul* 
tiire and the remains of the dead, do not appear to require any explanation, or 
defence* 

a 

c 

7'lie intentioiui] depriving a Hindoo of ^is caate by aisaalt or by deception is not 
at present an offence in any part of Iii3ia» though U may be a ground for a civil 
action* It appears to us however that an injury so wanton, an injury whicii indicates 
so bad a feeling in the person who causes, H, 'and which gives so much pain^and 
excites so much cesentnuent in the sufferer is as proper a subject for penal legislation 
as most of the acts wliich are made punishable by ibis Code. Wc have therefore, made 
it an offence. The rendering the food of a Iliudoo useless to him by causing it to 
' be in wbat be considers as a polluted state is an injury of the same kind, though 
comparatively venial. We^ropose to make it an offence, but not to deal with it 
severely, unless it should be repeatedly committed by the same person* 

In framing Clause 282 we had two objects in view. We wish to allow all fair 
latitude to religious discussion, and ot the same time to^prevent the professors of 
any religion from offering, under the pretext of such discussion, intentional insults 
to what is held sacred by others. Wc do not conceive that any person can be jus- 
tified in wounding with deliberate intention the religious feelings of his neighbours 
by words, gesture, or exhibitions. A warm expression dropped in the heat of 
controversy, or an argument urged by a person not for the purpose of insulting 
and annoying the professors of a different creed, but in good faith for the purpose 
of vindicating his own, will not fall under the definition contained in this Clause. 

Clause 283 is intended to prevent such practices as those known among the 
natives by the names of Dhurna and Trnga. Such acts are now punishable by 
law, and it is unnecessary to adduce any argument for the purpose of shewing that 
they ought to be so. ^ 
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NOTE K. 

ON THE CHAFER OF ILLICIT ENTRANCE INTO A*ND ILLICIT 
RESIDENCE IN THE TERRITORIES OF THE EAST INDIA 

COMPANY. 

The Ipdian Uigislature is required by the Act of Parliament S and 4 Wm. IV. 
Cop. 85 , Section LXXXIV, “at soon os eoAvenicntly may be, to make laws or 
“ regulations providing for the prewndonpr punishment of the illicit entrance into 
“ or residence in the said territories persons not authorised to enter or reside 
“ therein.” 

♦ * 

.We hove, tlierefore, thought it our duty to insert in the Penal Cotie provisions 
for the purpose of carrying the intentions of Parliament into effect. 
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NOTE L. 

0^1 OFFENCES RELATING TO THE PiyESR 

Th« penal proviuona contained in tliia Chapter are taken frMn the Act of the 
Ooveroor General of India in Councili No. XL of 1BS6. 

• 

Sufficient provision appears to lis to have been made in other parts of the 
Code, particularly by Clause 196, for ^e poniabmeot of the offence mentioned in 
the last Section of the Act to which we have referred. 
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NOTE M. 

ON OFFENCES AGAINST THE BODY. • 

The fiMt of offences afjainst the lK>dy consists of those offences which 
effect human life ; and hifthest in this first class stand those offences which full 
under the (Vifiniiion of voluntary culpable homicide. 


This important part of the law appearj^to us to rei]uire fuller explanation than 
almost any other. ^ 

The first point to wliich we wish* to call the attention of his Lorddiip in Coun** 
cii is the expression omits what he is legally bound to tics'* in the dt^Hnition of 
voluntary culpable homicide. These wortls, or other wortls t intainoimt in effect, fre- 
quently recur in the Code. We think this tin: most convenient place for explaiiuiy{^ 
the reason which has led us so often to employ them. For if that reason shall ap- 
pear to be sufficient in cases in which human life is concerned, ii will a Jntiori bi 
sufficient in other cases. 


Early in the progress of the Code it liecnmc necessary for us to consider % 
follow'ing question : When acts are made punishable on the ground tliat those acts 
produce, or are intendeti to produce^ or are known to be likely to produce certniti 
evil effects, to whut extent ought omissions which produce, which arc intended to 
produce, or which are known to he likely to produce the same evil effects to be made 
punhhablc ? 


Two things we take to be cjvideiil ; first, that some of these omissions ought 
to be punibhed in exactly the same manner in which acts arc puiitblicd ; secondly, 
that all these omissions ought not to be punished. It will hardly be disputed that a 
gaoler who voluntarily causes the death of a prisoner by omitting to supply that 
prisoner with food, or a nurse wi)o voUmtarily pauses the death of an infant eiilriiHted 
to her care by omitting to take it out of a tub of woter into which it has fallen, 
ought to be treated as guilty of murder. On the other hand, it will hardly lie 
maintained that a man should be pu|;(ished as a murderer becau'»e he omittod to 
relieve a beggar^ even thc)iigh there might he the clearest proof that th<» death of 
the beirgar was the tiffect of this omission, and that tlie man who omitted to give the 
ahn > knew that the death of the beggar was likely ig be die effect of the omission* 
Itwiiihaidiy be maintained that u surgeon ought to beMreated as a murderer 
for refusing to go from Culciitta to Meerut to |>erforin an oper|fUot), allliotigli it 
should be abs<>lntely« certain (liat this surgeon was the only f>erbon*in India who ^ 
could perform it, and that if it tvere not performed the persor^who rnpiireil it 
wouUI die. It U difficult to say whetluT ^ Penal Code which should put no oiiiU- 
siuns on the some footing with acts, or a Eenal Code which should put all otnissiorH 


o 
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on the Bathe footing with acts woul^ produce consequences more absurd and retrolN 
ing. There is no country in which eith(|y of these principles is adopted. Indeed, 
H is hard to conceive how, if either were adopted, society could be held together. 

C 

* It is plain, therefete, that a middle coarse roust be taken.* But it is not easy to 
determine wha* that middle course ought to be. The absurdity^of the two extremes 
it obvious. But there arc innumerable intermediate points ; ami wherever the line 
of demarcation may be drawn it will, we fear, include some cases which we might 
wish to exempt, and will exempt some which we might wish to include. 

Mr. Livingiston’s Code provides, that a person shall be considered as guilty of 
homicide who omits to save life, which he could save ** without personal danger, or 
« pecuniary loss/' This rule appears to us to be open to serious objection. There 
may be extreme inconvenience without the smallest personal danger, or the smellest 
risk of pecuniary loss, as in the case which we lately put of a surgeon summoned 
from Colcutta to Meertft, to perform an operation. He may be offered such a fee 
that he would be a gainer by going. He may have no ground to apprehend that he 
^boutd run any greater personal risk by journeying to the Upper Provinces than 
by continuing to reside in Bengal. But he is about to proceed to Flurope immi* 
*t1iutely, or he expects some members of iits family by the next ship, and nislieb to 
be at the presidency to receive them. He, therefore, refuses to go. Surely, he 
ought not, for so refusing, to be treated as a murderer. It would be somewhat 
inconsistent to punish one man for not staying three months in India to save the life 
of another, and to leave >vbolly unpunished a man w1k>, enjo} ing ample wealth, 
should refuse to disburse an anna to save the life of anotlicr. i^gain it appears to 
us that it may be fit to punish a person as a murderer for causing death by omitting 
an act which cannot l>e performed without personal danger, or pecuniary loss. A 
parent may bo unable to procure food for an infant without money. Vet the 
parent, if he has the means, is bound to furnisli the infant with food, and if by 
enulthig to 4I0 so he voluntarily causes its death he may with propriety he treated 
as a murderer. A nurse hired to attend a person suffering from an infectious 
disease cannot perform her duty without running some risk of infection. Yet if 
she deserts tine sick peraoii, and thua voluntarily causes bis death, we should be di$* 
posed to treat her as a murderer. r 

We pronounce with confidence, therefore, that the ought not to be drawn 
where Mr. Livingston has drawn it. But ^ is with great dilfidonce that we bring 
forward our own prqmsition. It is open to objections: cases may be put in which 
it will operate too severely, and cases in whidt it will operate too leniently : but w^e 
are unable to devise o better.^ 

What we pipposs is ibis, that where acts are marie punishable on the ground 
timt thn have caused,. or have been intended to c»(ite, or have known to be 
hki-ly to cnitsc certain evil effect, omissioas wliich have caused, which have lieen 
iiUfnil<;(| to cause, or which have been jenown to be likely to cause the same effect 
shall be punishable in the same miinnerf providit) that sncb.omissioDs were^ on 
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Other gfooad** iUegeh An omkMon ie iltegtl (me CUute S8) if it boat) ofr«nce» 
if it be e Inreacb of some direction of Uw, or if it he mob • vnmg m would be « * 
good groond for • civil action. * 

• 

We cannot defimd tbu rule better dwn by giving a iew^Uustretions of the way 
in which it will operate. A omits to give Z food, and by that omission voluntarily 
f Z*s death. Is this murder? Under our rule it is murder if A was Z*s * 
gaoler, directed by the law to furnish Z with food. It is murder if Z was the 
infant child of A, sod hod therefore a legal right to sustenance, which right a 
Civil Com} would enforce against A. It is murder if Z was a bedridden invalid, 
and A a nurae hired to feed Z. It is murder if A was detaining Z in unlawful 
confinement, and had thus contracted (see Clause S$8) a legal obligation to furnish 
Z, during the continuance of the confinement, with necessaries. It » not murder 

if ^ 18 a beggar wbo bas no other claim on A than that of humanity. 

• • 

Ji omiu to tell Z that a river U iwoilen so high that Z cannot safely attempt to 
ford ity and by this omission volunurily causes Z s death* This is murder, if X 
is a Peon sUtioned by autliority to warn travellers fW>m attempting to ford the 
river. It h murder if A U a guide who had coniracteil to conduct Z. It is 
murder if A is a person on wliom Z has no other cluihi than tliat of liumanif y. • 

A savage dog fastens on Z. A omits to call off the dog, knowing that if die 
dog be not called off it is likely tliac Z will be killed. Z is killed. This is murder 
in A, if the dog belonged to A, inasmuch as his omission to take ptofHfr order 
\utb tile d<jg is illegal. (Claiiwe 2273.) But if A be a mere passer by it in not murder* 

We are sensible that in some of die cases which we have put our rule may 
appear too lenient. Bui wc <lo not think that it can be made mure severe, witliout 
disturbing the wlmle order of society. It is true diat the man wlioo liaving abun- 
dance of wealdi, suffers a fellow creature to die of hunger at his feet, is a bad man, 
— a worse man, probably, than many of those for whom we hove provided very 
severe puntsliment. But we are unable to sec where, if we make such a man le- 
gally punishable, we can draw die line. If the rich man who refuses to save a 
beggar's life at die cost of a little copper is p imirderei', is the poor inao just one 
degree above beggary also to be a murderer i( he* omits to invite the beggar to par- 
take his hold earned ric^? Again : if the lich man is a murderer for refusing to 
save the beggar’s life at the cost of a little copper, is he also to be a murderer if 
he refuses to save die bqjgar’s life iit die cost of a thousand rupees? Suppose A 
40 be fully convinced that lunhing can save Z's Itie, unless Z leave Bengal, and re- 
side a year at the Cape, is A, however wealthy may be, to be pimislierl as a 
murderer because he will not, nt bb own expense, send Zi:o the ('ripe f Surely not. 
Yet it will be diflScuIt to say on wliat principle we can punish Ji for not spending 
an anna to aai^e Z'i jife, and^ leave him unpunished for jnot spending a thousand^ 
rupees to save Z’a life. The diltinciion between a legal and an^illcgai onuasiM is 
perfectly plain and intelligible But titp distinction between a large and a mall 
sum of money is jrery far firam being so ; oca to say that a aum which is atnall to 
one man is large lo another. * * 
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I'he cilttne argument holds good •in the cose of the ford. It is true that none 
but 0 very depraved marv would suffer another to be drowned when he might pre* 
vent it by a word. But if we punish such a man where are we to stop ? How 
much oxeition are we to require? Isa person to be a murderer if he does not 
gt> fifty yards through the sun of Bengal at noon in May an order to caution 
a traveller ugninH a swollen river ? Is he to be a murderer if he does not go a 
hundred yards ? — if he does not go a mile ?— *if he does not go ten ? What is the 
precise amount of trouble and inconvenience which he is to endure ? The distinction 
l>etwcen the guide who is bound to conduct the traveller as safely as he can, and a 
mere stranger, is a clear distinction. But the distinction between a strj^nger who 
will not give a halloo to save a man’s life, and a stranger who will not run a mile 
to save a man’s life is very far from being equally clear. 

r 

It is, indeed, most highly desirable that men should not merely abstain fiyrn 
doing harm to their neighbours, but should fender active services to their neigh- 
bours. In general howefer the penal law must content itself with keeping ,mcii 
from doing positive harm, and must leave to public opinion, and to the teachers of 
morality and religion, the office of furnishing men with motives for doing positive 
good. It is evident chat to attempt to punish men by law for not rendering to 
odiers all the set vice whidi it fs their duly to render to others would be preposter- 
ous. We muBt grant impunity to die vast majority of those omissions which a 
benevolent morality would pronounce reprehensible, and must conient our'»t Ives with 
punishing such on]is.sions only when they are distingiiisheil from the rest by some 
circnrnstance which marks them out as peculiarly fit objects of penal legislation. 
Now, no circumstance appears to us so well filled to be tiic mark as circum- 
stance which we have selected. It will generally be found in the most atrocious 
cases of omission : it will scarcely ever be found in a venial case of omission : and 
It is more clear and certain than any other mark that has occurred to us. That 
there aie objections to the line which we propose to draw, we have admitted. But 
there are objections to every line which can be drawn, and some line must be drawm* 

The next point to which we wish to call the attention of his Lordship in Coun- 
iil IS the unqualified use of the words ** to cause death'’ In the definition of volun- 
t.iiy ciilpubic homicide. « 

We long considered whether it would be advisable to cyccept from this defini- 
tion any description of acts or illegal omissions, on the ground that sucli acts or ille* 
gal omissions do not ordinanly cause dcatli, or that they cause death very remotely. 
Wc have determined, however, to leave the Clause in its present simple and com- 
prehensive form. f 

There is undoqbtedly a great difference between acts which cause death imme- 
,diately, and acts* which catise death remotely; between /icts whicli are almost certain 
to cause death, nmj acts which cause death only undbr very extraordinary circum- 
stances, But that difference, we conceive^ is a matter to be considered by the 
tribunals when esdmatin(| the effect of the efidence in a particular ^ase, not by the 
legislature in framing the general law. It will require strong evidence to prove that 



( OT ) 
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an act of a kind which very seldom causes death, or an act vdiicli has caused denth 
very remotely, has actually caused death tn*a particular case* It will rocpiire ^till 
stronger evidence to prove that such an act was contemplated the person who 
did it as likely to cause death* fiut if it be proved by« satisfactory ovideucw 
that death has been so caused, and has l>een caused voluntarily, we see no 
reason for exempting the person who caused it from the punishment of voluntaiy 
culpable homicide* 

Mr. Livingston, we observe, excepts from the definition of homicide rases in 
which death is produced by the effect of words the imagination, or the passions* 
The reasoning of that distinguished jui^ist has by no means convinced us that 
the distinction which ho makes is well founded* Indeed there are fe\^parts of his 
Code which appear to us to have been less happily executed than this. His words 
are these — The dc^tructio^ must bc*by the net of another. Therefore self-dcstruc- 
lion is excluded from the (Icfinitioii* It must be operated iiy some act. Theroforo 
“ death, although produced by the operation of words on the imagination or the 
“ passions, is not homicide. But if words are iisenl which are calculated to produce 
*• and do produce some act which is the immediate cause of ilealh it is homicide? 

A blind man or a stranger in the dark directed by woiVs only to a precipice where* 
** he fulls and is killed, a direction verbally given to take a drug that it h known 
will prove fatal, and which lius that effect, are instances of this inodificalioii 
“ of the rule.’* 

This appears to us ultogcUier incoherent* A verbally directs Z to swallow a 
poisonous drug. Z swailown it and dies. And this, says Mr. Livingston, is homi- 
cide 111 A. It certainly ought Ui be so considered. But how, on Mr. Livingston's 
principles, can be so considered we do not understand Homicide/’ he says 
“ must be operated by an act.” Where then is the net in ibis case ? Is it the '^penk- 
ing of A. Clearly not, for Mr. Livingston lays down the doctrine that Hpeukitig is 
not an act. Is u the swallowing by Z / Clearly not, for the deHiruction of life, ac- 
cording to Mr. Livingston, is not homicide unless it be by the act of another, and 
this swallowing is an act performed by Z himself. 

f » 

The reasonable course, in our opiryfon, is to con>ider <»pcakjiig n** an act, and 
to treat A as guilty of voluntary culpable lioihicide, if by speaking lie has volun- 
tarily caused Z’s dcatli, whether his words opeiolcd circuitously by inducing Z to 
swallow poibou or directly by throwing Z into convulsions. 

• 

There will indeed be few homicides of this latter sort. It apjicnrs to us that a 
conviction, or even a trial in such a case w'ould be un event of extremely rare 
occurrence. I'here would probably not be one such trial iii a century. It w'ould 
be most diflicult to prove to the conviction of any Court that death Inuf really Imcni 
the effect of excitement produceJ by words. It would be still more djfltcult to prove 
that tlie person who spoke the words anticipated from them an effect which, except 
under very peculiar circumstances, and 09 very peculiar conitituiions, no words 
would produce. Still it seems to us that both Utese poinbT uTight be made out by 
overwhelming evidence; and supposing them to be so made out^ we are unable to 



( S8 ) 


perceive any dutinctioii betiveen the caie of him ufao volimlarily causes death in this 
mahner, and the cose of him who voluntarily causes death by means of a pistol, or a 
sword. Suppobe^it to be proved to the entire conviction of a Criminal Court that 
the deceased, was in a very critical state 6f health, that A, the heir to Z*8 property, 
had been inforined by Xth physicians that Z’s recovery ab:iolutely depended on his 
being kept quiet in mind, and that the smallest mental excitement would endanger 
his life, that A immediately broke into Z^s sick room, and told him a dreadful piece 
of intelligence which was a pure invention, that Z went into fits, and died on the 
spot, that A had afterwards boasted of having cleared the way for himself to a good 
property by this artifice. I'hcse things being fully proved, no judge could doubt 
that A had voluntarily caused the death of Z ; nor do we perceive any reason for 
not punishing A in the satne manner in which he would have been punibhed if he 
had mixed arsenic in Z’s medicine. 

Again, Mr. Livingston excepts from the definition of homicide the case of a 
person who dies of a slight wound which, from nuglect, or from the application of 
improper remedies, has proved mortal. Wc see no reason for excepting such cases, 
ironi the simple general rule which we propose. It will, indeed, be in gcncrnl 
*more diiricuit to prove that death Ims been caused by a sciatch, than by a stab which 
has reached the heart : and it will in a still greater degree.* be moieditflcuU to pri>ve 
that a scratch was intended to cause death, than that a stab was inlendcd to cause 
death. Yet both these points might be fully established. Siippo^ic such a case 
us the folloHing. It is proved that A inflicted a slight wound on Z, a child 
who sU>od between him and a large property. It is proved that the ignorant and 
superstitious servants about Z applied the most absurd remedies to the wound. It 
is proved tliut under tlicir treatment the wound mortified, and the child died. 
Letters from A to a confident are produced. In those letters, A coiigrutiilutcs 
himself on his skill, remarks that he could not have indicted a more severe 
wound without exposing himself to be punished as a umiderer, relates with 
exultation the mode of treatment followed by the people who have chaigc of Z, 
and boasts that lie always foresaw that they would turn the slightest incision into a 
mortal woiiiui. It appears to us that if such evidence were produced, A ought to 
be punished as n murderer. 

Again, suppose that A makea a* deliberate attempt to commit assassination. 
In the presence of numbers he aims a knife ut the heart of Z. But the knife 
glances aside, and inflicts only a slight wound. This happened in the case of Jean 
Chattl, of Damien, of Guiscurd, and of many other assassins of the' most desperate 
character. In such cases there is no doubt whatever as to the intention. Suppose 
that tlie person who received the wound is under the necessity of exposing himself 
to a moist atmosphere iihtnediately afterwards^ and that, in consequence, he is at- 
tacked with tetanus, and dies* Here again, however slight the wound may have 
been, wo are unable to perceive any good reason not punishing A as a murderer* 

We will only add that this provisioS\ of the Code of Louisiana appears to us 
peculiarly ill suited io*ar Country in which, we have reason to fear, neglect and bad 
treaUneiu are fur more common than good medical ireatment. 
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Tlie general ruie, ihereforei iwbich wc propose that the question MPhetlier U 
person has by an act or illegal omission foluntarily caused death shall be Ufi a 
question of evidence to be decided by the Courts» according to the circumstances 
of e%'ery case. ^ 

Wc propose *tbat all voluntary culpable homioido shall be designated as 
murder unless it fall under one of three heads* Wc arc desirous to call the 
particular attention of his Lordship in Council to the law respecting the 
three initig^ated forms of voluntary cul|>able homicide; and first to the law ot 
manslaughter* • 

« 

We agree with the great mass of maftkind, and with the majority of jurists, 
ancient and modern, in thinking that homicide committed in (ho Sudden heat of 
passion, on great provocation, ougliMobe punished, but that in general it ought not 
to be punihhod so severely as murder. It ought to be pupislied in order to teach 
men to entertain a peculiar respect for human life : it ought to be punished in order 
to give men a motive for accustoming themselves to govern then* passions ; and 
m some few cases for which we have made provision wc conceive that it ought io4>< 
punished with the utmost rigour* » 

a 

In general, however, we would not visit homicide committed in violent passion 
which had been suddenly^ provoked with the highest penalties of the law. Wu 
think that to treat a pct soii gtnhy of such homicide as we should treat n murdeier 
would be a highly inexpedient course. A course wdiich would sliot'k the univcrsnl 
iecling of mankind, uiid would engage the public sympathy on the side of the 
dcliiuiuent against the law. 

n is Lordsliip in Council will remark one important distinction between the law 
as we liiive framed it, and some oilier systems. Neither the Kuglish law, nor the 
French Code extends any indulgence to homicide which is the cfTcct of anger 
excited by words alone. Mr. Livingston goes still further* No words whatever,'' 
says the Code of Louisiana, “ are an adequate cmusc, no gestures merely .shewing 
derision or contempt, no assault, or battery so slight as to shew that the intent 
“was not to inflict great bodily faariii.’* 

We greatly doubt whether any g(XMl reason con be assignetl for thu distinc* 
tion. It is an indisputable fact that gros-> nisuhs by word or gesture have as grem 
a tendency uf move maity persons to violent passion, as dangerous or painful bodily 
injuries. Nor does it appear to us that passion excited Ijiy itrsiili is entitled to le;>s 
indulgence than passion excite^! by pain. On (he^ontrary the circumstance that a 
man resents an insult more than a wound is any thing bift a proof that he is a man 
of a peculiarly bad heart. It would be a fortunate thing for irilmkiiul if every per- 
son felt an outrage which left a.stam upon his honor tnori acutely than an outrage 
which had fractured one of his limbs. If so, why should we tre^t an oflTt^nce pro- 
duced by the btameable excess of a f^triing which all wise legiHlatora derive to 
encourage, more severely than we treat the biameable exeess of feelings certainly 
not more respectable ? 
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* One outroge whicli wounds only the honor and the afl'eettons is admitted by 
Mr.^Livingstoii to be nil adequate provocation. “ A discovery of the wife of the 
accused, in the act of adultery with the person killed, is an adequate cause/* 
The law of Traifce, tiie law of England, and the Mahopicdan law arc also 
indulgent to homicide eWunitted under such circumstances. We must own that we 
can sec no reasoti for making a distinction between lliis provocatibu and many other 
provocations of the same kind. We cannot consent to lay it down as an iiniverbal 
rule that in all cases this provocation shall be considered as an adequate provocation. 
Circurrislances may easily be conceived which would satisfy a Court that a husband 
had III such a case acted fioni no feelipg of wounded honor or allection* but from 
tneie bnituliry of nature, or from disappointed cupidity. On the other hand, we 
conceive that there are many cases in Vhicli as much indulgence is due to ilie 
excited leeling-i of u father, or a brother, as to tliose of a liubband. 'I'liat a 
worthless, iinfuilhrul, and tyrannicul husband* slvould be guilty only of manslaughter 
for killing the paramour of his wife, and that an afTectioiiate and high spirited 
brother should be guilty of murder for killing in a paroxysm of rage the seducer 
of his sister, appears to us inconsistent and unreasonable. 

i t 

There is another class of provocations wliich Mr. Livingstem does not allow to 
1)/* adequate in law, but whicli have been, and, while human nature remnins unalteied, 
will be luleijuate in fact to produce the most tremendous t fleets. Suppose a 
person to take indecent libeities wiili a modest female in*the presence of her father, 
her brother, her husband, or her lover. Such an assault might have no tendency 
to cause pain, oi danger ; jet hiblory teIN us uhat eilects ha\e followed from such 
assaults. Such an assault produced the Sicilian vespers. Such an assault called 
forth the memorable blow of Wut 7yler. It is diflicuk to conceive any class of 
cases in whicli the intempiTAnce of anger ought to be treated with greatfr lenitv. 
So far, indeed, should we be fioin ranking a man who acted like Tyler with mur- 
derers, that we conceive that a Judge would exercise a sound diacreiion in sen- 
tcncing .^uch a man to the lowest punishment fixed by the law lor manslaughter. 

We tliink it tight to add that though in our remarks on this pait of the luw' 
wo have used illustrations drawn from the history and manners of Europe, the argu- 
ments wliich we liave employed apply as stroigly to the state of society in India 
as to the .state of society in any part of«the globe. I'herc is perhaps no country 
in which more cruel suffering is inflicted, and more deadly resentment called forth, 
by injuries which affect only the mental feelings. 

* 

A person who should offer a gross insult to the Mahomedan religion in the 
pioM'iice of a /oalous professor of that religion, who should deprive some high born 
K.ijpoot of hi^ casle, who slmuld rudely thrust his head into the covered palanquin 
of a woman of ri^nk, •Aould probably move those whom he insulted to^nore violent 
uMecr that if he h:\d causdl them some severe botfly ‘hurt. That on these sub- 
jects cair notions vnul usogea differ fiom theii’s is nothing to the purpose. 
\\ V are legislating for them, and though may wish that tlieir opinions and 
feelings may undergo fi cogsiijerable change, it is our duty, while ttfeir opinions and 
feelings remain unchanged, to pay as much respect to those opinions and feelings 
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as if we partook of them. We are legislating for a country wiiere many men, anti • 
those by no means the worst men, prefer death to the loss of caste, where ingny 
women, and those by no means the worst women, would consider themselves as 
dishonored by exposure to the gase of strangers : and to lejjslale for sueh a 
country as if the loss of caste, or the exposure of a female face* were not provocations 
of the highest order} would, in our opinion, be unjust and iinreasunCblc. 

The second mitigated form of voluntary culpiihle homicide is that to which we 
have Riven the name of voluntary culpable lioinicide by consent. It appears to us 
that this dekcription of homicide ought to be puriislied, hut that it ought not to he 
punished so severely ns inunler. We liave eUewliere given our reasons for think- 
ing that tills description of homicide ought to Iw puiiislied.* 


• Our reasons for not piinishiiig it, so, severely as muider are these. In the first 
place the motives which prompt men to tlie couimission of this oflcnce are generally 
fill More respeetahlc than those which prompt men to thc'eommissioti of murder. 
Sometimes it is the ofiect of a strong sense of religious duly, somctiiiies of a siroiig 
sense of honor, not iiiifrequently of humanity. The Soldier who, at the eiitiea^y, 
of a wounded comrade, puts (hat comrade out of pain, the fiiend whoMi))plies laiida- 
niiin to a person sulTeriiig the torinenl of a lingering disease, the IVecdm.'iii who id 
ancient limes held out ihc swoid iliat his master might full on it, the high-born native 
of India who stills the females of his family at their own entreaty in order to save 
ih-m roiii the licentiousness of a hand ol marauders, would, excej it in (diiislian 
societies, sc.arcely he thought ciilpahle, and even in Chnsiuiii societie.s, would not he 
regiiuled b) llie piililie, and ought not to be Healed by the law as assassins, 

A'liiki. this crime is by no means productive of so much evil to ilic comniu- 
nitv as nnird. r. One evil ingredient of the iilmost importance is aliogcther 
vv anting to the offence of ToUmtaiy culpable homicide by consent. It does 
not produce geiicr.al ms, umij. It doc> not spread teiroi through society. 
Vheii we punish murder wifli such signal seventy, we have two ends in view. 
One end is that people may not he murdered. Another end is that people may not 
live in constant diead of heiiig murdeted. Tins second end is pci haps the more 
iiiriorunl oflhc two. Foi if .l^tassinalion *vere kii impunislied the nimiher of 
pelsons assasMinted would probably bear a vei y small propoi lion to the whole popii- 
l.,lion. Hut the life of every human being w^mld he passed in constant anxiety and 
alarm. 'I'liis property of llic offence of innrd. i is not found in the offence of voltiii- 
tarycnlprhlebomicidc by consent. Kv. ry man who has not given Ins consent to 
be 'pill to death is peifcclfy ccruin that this latter offence cannot at piesent he roin- 
niittcd on him, and that it never will hi .oiiimitled.^nlcss lie shall first he coiivinc- 
ed that it IS his interest to consent to it. We know ifiat two or three im.lnight 

assa.ssiiialionsaresuflicienttokeepacityofamillion of inhabitants in a state of 

consternation ’diiritiff several creeks, and to cause every priyale fiiinilj to lay in iirin* ^ 
niid waichmcii’s rattles. No number of suicides, or of homicides coniinitted with the 
MKXtorted consent of the person hilled, jould possibly produce such alarm among 
lhebu^u^ulft. • * 


• See Note* B. 
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The distinction between murder and voluntary culpable homicide by consent 
has never, us far tts wc'ore aware, been •recognized by any Code in the distinct 
manner in which we propose to recognize it. But it may be traced in the laws ot 
many countries, fnd often, when neglected by those who have liamed the laws, it 
*has hud a great cflect on the decisions of the iribunaN, and particularly on the 
decisions of trfbunals popularly composed. It may be proper <o observe that the 
burning of a Hindoo widow by her own consent, though it is now, as it ought to 
be, an ofleiice by the regulations of every Bresidency, is in no Presidency punished 
as murder. 

( 

a 

The third rniiigated form of voluntary culpable homicide is that which we ha\c 
designated as voluntary culpable lioruicule id defence. 

r 

Wc have been forced to leave the law on the subject of private defence, nS wo 
have eisewlicre said, in an unsatisfactory state; and, though w^e hope and believe 
that it may l>e greatly iftiprovcd, we fear that it must always continue to be one of 
the least precise parts of every system of juiispriulence. That portion of tlie law 
of horniciih' winch wc arc now considering is closely connected with the law' ofprU 
viWv defence, and must necessarily partake of the Jinperfeclnuis of the luw ol private 
•defence. Bnt wherever iheliimlsS ol the right of private defence muy be placed, and 
wall whatever degree ot accuracy they may bi* marked, w'e are inclined to thntk ili n 
it wiM alwais be expedient to nuike a separation between murdej and wiut wc have 
designated ih volunlaiy culpable honiicnle in defence. 

'I he chief reason for making this separation is that the law itself invitt'^ men to 
the v«‘ry verge of the crime winch we have designated as volmiian culpable homi- 
cide in delencc. It prohibits such homicide indeed. Bnt it antlicu i/e^* nets wha li 
li4* vorv near to such honnt ule. And this circumstance we llnnk ijieallv nniiiraie^ 
the guilt of such lionncide. 

'J'hat a man wlio deliberately kills another in older to pi event that other 
from pulling his nose should be allowed to go absolutely unpiniislied would be 
most iLnigerous. The luw punishes and ouglit to punish such killing. But 
wc cannot think that the law ought to punisii such killing ns imirder. Pur the 
law itself has encouraged the slayer to inflict on the assailant any linrni short of 
death which may he necessary for the purpose of repelling the outrage. — to give 
the assailant a cut with a knife across the fingers which may render Ins l ight hand 
useless to liim for life, or to hurl him down stairs with such foice as tp break his leg. 
And It seems diflicult to conceive that circumstances whiclt would be a full justifica- 
tion of any violoiicc short of homicide should not be a mitigation of the guilt of 
homicide. That a man should be merely exercising a light by fracturing the skull 
luul knocking out the eje of an assailant, and should be guilty of the liighest crime 
in the C(>dcif he kills ihp same assailant, — that there ^should be only a single step 
between perfect innocence and murder, between |wrfect impunity and liability to 
v^apital })unisliment,~seimis uiireasonable.^ Jn a case in which the law itself em- 
powcis nn individual to inflict any harm slturt of death, it onghtHiardly, we think, 
to vjMi hii.i biglicst pumsRuient if he iuflicU death. 
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It is to be considered also that the line between those aggressions which it is ^ 
lawful to repel by killings and those which it is not lawful 6t> to repel, is in our 
Code, and must be in every Code, to a great extent an arbitrary line, arul that 
many individual cases will fall on one side of that line which, if woahad framed the 
law with a view to those cases alone, we should place on the other. Thus wc alhm* 
a man to kill if he Ims no other means of preventing an incendiary from burning a 
house : and we do not allow him to kill for the purpose of preventing the commu- 
sion of a simple thell. But a house may be a wretched heap of mats and thatcli, 
propped by a few bamboos, and not worth altogether twenty rupees. A simple 
theft may deprive a man of a pocket-hook which contains bills to a great inn )mit, 
the savings of a long and laborious life, the sole dependence of a large iainiJy. 
That in these casesihemaii who kills the incendiary should be pronounced guiltless 
ofarn offence, and that the man who kills the thief should be sentenced y>the gallows, 
or,* if he IS treated with llie utmost lemly which the Courts can shew, to perpetual 
transportation or iinprisonmciit, would be generally condemned as a shocking injustice. 
W'e are therefore clem ly of opinion tluil the oUence which Ve have (iesignatod as 
voluntary culpable lioinicide in defence ought to be distinguished fioni minder m 
buch a mumier that the Courts may have ii m their powtu to inflict a sliglii oi n 
ineiely nominal puiushnient on acts which, though not within liie loiter of ilic* 
law winch authoiise^ killing ni self-defence, are yet witlim the icnson of that law. » 

We have hiiheitobeeii consKleiiiig the law of voluntary culpable bomicidt\ 
BiiMioiiiicide may be culpable, yet not voluntary. 'I’hero will piobably be hiilc 
dilii I once of opinion as to llio expediency of providing a pinushmenr lor the rash 
and negl'genl causing nt d'*nlh. But it may bo thought that wo have d<*iilt too 
itinenlly by the oil' odor who wliilo cominiiling a ciiine causes death winch he did 
not iiileud to cause ui know liimself to be likely lu caiisi*. 

The law as we have fiamed it differs widely from ifie Krighsh l«w\ If/* 
says William Blatkslom, *• one inu^rids to ilo anolhci felony, and undesignedly 
kills a man, this is nuirdei ’’ arul he gives the following illustration of the i uh ; 

‘‘ If one gives a w'oman wilL tlnld a medicine to pr«»diico aboriion, and it operates 
St) viuk iilly as to kill the woman, this is murder in tlie person wlio gave ii." 

Uiuler the provisions of tuir Code, this case wtmld be very differently dealt 
with according to circu«istauct;s. If \ knU Z by administering abortives to lu r 
with the kuowdedge that those abortive-* are hk<*v to cause her death, ho is guilty 
of voluntary pablc hormcide, which will be voluiilury culfiablo homieich* by 
consent if Z agieed to ruri the risk, and murder it Z did noi so agi ee. II \ causes 
miscarriage to Z, idI intending to cause A\ death, thinking il likely that he shall 
cau&e Z*s death, but so rasidy or negligently as to cause her death, A is guilty of 
culpable homicide not Voluntary, ami will be liable to the punishnierit provided for 
the causing of miscarriage, uicrea^ed by imprisonment fbi a term ruA cxceedifjg two 
years. Lastly, if A took such (frecautions that there was no reasonable probability* 
that Z's death would be caused, and if t|ie medicine were rendered d<*a<lly by some 
accident which no human sagacity coul(> have foreseen, or by some peculiarity in 7/h 
constitution auch as there was uo ground whatever to eScp^ct, A will be liable to no 
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putiislim^nt whatever on account Cf lier deaths but will of course be liable to the 
punishment provided for causing miscarriage. 

I 

It may be pik>per for us to offer some arguments in defence of this part ol the 
•Code. 

It will be admitted that, when an act is in itsell innorent, to punish the person 
who docs It because bad coiisecjuences which no liuinan wisdom could liave foreseen 
have followed fioin it would be in the hii^hest deiiree biiibaious and absurd. 

t 

A Pilot is navigating the Ilooghly with tlie utmost care and skill : he directs 
the vessel against a sand bank which lias b^eii recently formed, and of which the 
existence wu<j altogether unknown till this disaster. Several of his passengers are 
c onsefiiiently drowned. "I'o hang the Pilot as a imirderer on account of this misTor- 
tnne would be univei sally allowed to be an act ofatrocloiih injustice. But if the voyage 
of the IMol be itself a high offence, ought that circumstance aloin' to turn liis mis- 
fortune into a murder ? Suppose that he is engaged in con\eying an offeiuhM beyond 
the reach of Justice, that he has kidnapped some natives, and is (anting iheni to a 
* ship which is to convey them to some foreign shi\e-C()h)n\, that he is \i()hiting the 
Jaw’s of rjiiarantine at a lime when it of the highest inipoi tanev that those laws 
.should be sli icily obM‘r\ed, that lie is carrying supplies, deserteis, and mlelligence 
to the enenru's of the Suite. 'Plie ollcnce of siicli a Pilot ought undoubtedK to be 
seveiely punished. Bui to pionounce hiiii guilly of one pllence because a misfu- 
tiine befel liini while he was coininitting another oflence,— to pronounce him the 
triiiideiei ofpeofih* whose li\cs he nevei meant toeiuiangei, whom he was doing Ids 
best to niiry safe to then destination, and whose death has been purely accidental, 
— is surely to coiifouiul all tiie boundaiies ofciime. * 

Again, A heaps fuel on a fire not in an imprudent manner, but in such a man- 
ner that ihe tliance of liarm is not worth consiilering Unliappilv, the flame 
bursts out more Moh'iuly than llicic was reason to expect. At tlie same moment 
a sudden pulf of wind blows Z’s light dres^ towards the hearth. The drcss catches 
Ine, and Z is burned to death, 'I'o punish A as a murderer on account of such an 
unhappy cMuit would be senseless crui;ll>. But suppose that tlie fuel winch caused 
the flame to burst foith was a will, which A was fraudulently destroying. Ought 
this ciicumstance to make A tlie inunferer of Z.'^ We think not. For the fraudu- 
lent deslioMiig of wills w’e have provided in other paits of the Code punishments 
which we ildiik sunicient. If not suflicient they ought to be mnd|i so. But we 
cannot admit that Z's death has in the smallest degiee aggravated A’s offence, or 
ought to be considered in appoiuomiig A*d punishment. 

To punish ns a murtrerer every man who, while committing a hyinous oirence, 
causes death by pure misadventure, is a course which evidently adds nothing to the 
•security of human life. No man can so condut't himself ns to make it abso- 
luu U ccituin that*lie shall not be so unfortunate ns to cause the death of n fellow 
Cl eat me. The utmoNt that he can do is to tibstain fiorn e\eiy ihitig which is at all 
likely to cause death. No feni of pun^liiiient can make him do more than thU : 
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and therefore to punUh a man \^ho has ^one this can. add nothm|;(^ to the senmty 
of human life. The only f^ood effect Aihich such pnnishincnt can piodiice amII ho 
to deter people from comniittinj' any t>f lho^e offences whiclfturn into nninlois 
what aie in themse]\'e.s mere accidents. It is in fact an addition to the punier)- 
liient oi' those offen^'cs, and it is an addition made in tlie very ^orst way. Tor 
example, luindreds of persons in some ^reat cities are in the huhil of piekin^ 
pockets, riiey know that they are guilty of a great offence. But it has m \er 
occurred to one of them, nor would it occur to any rational man, that tlu'y ai'e 
guilty of ^n offence which endangers lite. Unhappily one iif these luindreds 
attempts to take the purse oi‘ a gentleman who has a loaded pistol in liis pocket. 
Tlie thief touches the trigger: the pistol goes off the gentleman is shot dead. 
To ti eat the case of tins pick-pocket difleieiitly from that of ilu^ iiiiineroiis pick- 
po4'k ets uiio steal under exactly the same cncum-staiiees, with e\nctlv the sarno 
iiUentioiis, with no less iisk of causing death, with no gieater caie to avoid causing 
ileatl), — to send them to the house ol corrtetioii as thieves, and Inin to the gallows iis 
a inuiderei, — appeals to us an unreasonable coiiisi*. li tin* piiinslimenl for stealing 
from the person he too light, let it be increased, and let the increase lull alike on 
the offeiidt*! s. iSuiely the worst mode of ineieasnig ^ilie pnnisbinent ol an oifiiicc 
Is to pio\ide that, besides the ordinary pnnisbment, ( xeiy olleiuh r slnill run nil 
exceedingly small risk ol being hanged. The inoie neiiily the amonnt of piinisli- 
inent can he reduced to a certainty llic better. But if clianee is to be iidnnlteil tlicus 
are bettei wa}s of admitting it. It would be a less capriiioiis, and iheiefore a iiioie 
saliJtvOy euiiise, to provide that every filtietb oi every hundt ('ddi thief selected by 
lot should be hanged, tliun to piovide that evtiy lint i should lie hanged who, while 
engagetl in stealing, should meet with an imfoiesec^n mislortiine such as might have 
belullcii t[ie most virtuous man while perloiming the most viiliioiis action. 

We liust that his Lordslii|) in Council will tliiiik tlnit we liavejndgeil loi redly 
in proposing tliat when apeison engaged in the commission of an ollerne cuiisew 
death b\ pure accident, be sliall suiler only the puiiishincnl of Ins oll’cnce wilhouL 
any addition on account oi such uccidcntal (hatli. 

When a person engaged iil the (^oiiimisftion ol an ollloic e causes death by rnsli- 
ncss, or negligence, but without cither iiitoiulmg to (ause death, or lliinking it bki-ly 
that he shall cause deali^ we propose that he shall be liable to tlie puni-hmeiit of 
the ollence wliicli he was engaged in committing, siiperadded to tlie ordinary pun- 
islimcnt oi involuntary culpable homicide. 

The arguments and illustrations wmcli we ha^ie em|)!i»yed for the purpose of 
shewing that the involuntary causing di ath without eitjiei lasliness or neghgi*nco 
ought, under no circunt^tances, to be puni^'lied at all, will, wiil^some mo<li/ication«i 
which will remltly suggest tli^nselve*., siuvt* to shew that the; involuntary •causing of 
deatii by rashness or negligence,* though always pumsliahie, oiighuuml* r no circum- 
stances to be punished as murder. ^ 

9 

* • * 

It gives us great pleasure to observe that Mr. I.ivingr>toirs provisions on this 
subject, though in details they differ widely Irorn ours, are framed on the piincijiies 
which we have here defended. 
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We wish next to Mil the attention his Lordship in Council to Clauses 
808 and 309. 

C 

* These Clauses appi^ar to us absolutely necessary to the cornffleteness of the Code. 
We have provided, under the head of bodily hurt, for cases in which hurt is inflicted 
in ah attempt to murder; under the head of assault, for assaults committed in attempt- 
ing to murder ; under the liea^l of criminal trespass, for some criminal trespasses 
committed in order to murder. But there will still remain many atrocious and deli- 
berate attempts to murder which are not trespasses, which arc not assaults^ and which 
cause no hurt. A, for example, digs a pit in his garden, and conceals the mouth of 
it, intending that Z may fall in, and periji there. Here, A has committed no tres- 
pass, for the ground is his own ; and no assault, for he has applied no force to Z. 
He may not have caused bodily hurt, for Z may have received a timely caiition^or 
may not have gone near tlie pit. But A’s crime is evidently one which ought to be 
puiiisliud os severely asUf he had laid hands on Z with the intention of cutting his 
tiiroat. 

Again, A sets poisoned food before Z . Here A may have committed no 
tfespasb; for the food may lieliis own; and, if so, he violates no right of pro|Hfrty by 
mixing arsenic with it. He commits no assault, for he means the taking of the 
food to be Z\ voluntary act. If Z does not swallow enough of the poisoned food to 
disorder him, A causes no bodily hull. Yet it is plain that A has been guilty of a 
crime of a most atrocious desciiptioii. 

Similar attempts may be made to commit voluntary culpable homicide in any 
of the three mitigated forin.s* A, for example, is excited to violent passion by Z,and 
Arcs a pistol intending to kill Z. If the shot proves fatal, A will be gmity of iiian- 
alaiighter ; and he surely ought not to be exempted from all punishment if the ball 
only grazes the intended victim. 

It is to meet cases of this description that Clauses 308 and 309 are 
iiitcMided. 

With respect to the law on the subject of abortion, we think it necessary 
to sny only that wc entertain strong apprehen.sions that»this, or any other law 
on that subject may, in this country, be abused to the vilest purposes. The 
charge of abortion is one which, even where it is not substimtiated, often 
looves a stain on the honor of families. The powfcr of bringing a false 
accusation of this descripuon is, therefore, a formidable engine in the hands 
of unprincipled men. TIjis part of the law will, unless great care be uken, 
produce few convictions, but much misery and terror to rts{>ectable fiimiJies, and 
«a Uige harvest of proflx to the vilest pests of socpefy. We trust that it may 
be in our power iQ the Code of Proceilure to lay down rules which may prevent 
such an abuse. Should w*e not be able (o do so, we are inclined to think that 
it would be our duty to advise His Lordsifip in Council rather suffer abortion, 
wheie the mother U a party to the offence, to remain wholly unpunished, than 
to repress it by pro^uuoas winch would occasion more suffering to the innocent, 
than to the guilty. « 
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Every one of ihoae offences egeinst the human body nhich remain to be comb-* 
dfered &lls under some one or more of the following heads: Hurt, Restiliiiu, 
Assault, Kidnapping, Rape, Unnatural Crimes. 

• 

Many of the offences which fill under the head of Hurt will also fiill under the 
head of assault. A stab, a blow which fractures a limb, the flinging of boiling water 
over a person, are assaults, and are also acts which cause bodily hurt. But bodily 
hurt may be caused by many acts which are not assaults. A person, for example, 
wlio roixes.a deleterious potion, and places it on the table of another ; a person who 
conceals a scythe in the grass on which another is in the habit of walking ; a per- 
son who digs a pit in a public path, intending that another may fall into it, may 
cnusc seiioiis hurt, and niny be justly punitibed for causing such hurt. But they 

cannot, Hiiliout extreme violence to language, be said to have committed assaults. 

• . 

•We propose to designate all pain, disease, and irdirmity, by the name of 
hurt 


We have found it very difficult to draw a line between those bodily hurts whieh* 
are serious, and those which are slight To draw such a line widi perfect accuracy 
iii, iiidecil, absolutely impossible : but it is fnr l>etter that such a line should be 
drawn, thougii rudely, than that offcnce^i some of which a|>proach iii enormity 
to murder, while others are little more than frolics which a good uatured man would 
hardly resent, should bi! classed together. 

We have, therefore, designated certain kimis of hurt as f^arx'ofiS. 

Wcliave given this name to emascuhiUou,'-to the loss €>f the sight of either 
eye,— to die loss of the hearing of euLcr cat,— io die loss oiany member or joint, ~to 
the permanent loss of the perfect use of any iiiciiiber, or joint, — to the parmaitetU 
disiigurution of die head, or face, — to Uic fracture, and to the dulocstioii of liom s. 
'J'hiis far we proceed on sure ground. Bat a more ddlicuit task remains. 8<>me hurts 
which are not, like those kinds of hurt which we liave just inentioncsil, distinguished 
by a broail and obvious hue from slight hurts, may nevordielcbs be most serious. 
A wound, for example, abicli ncjlbcr* emasculates die sufferer, nor bluids him, nor 
destroys his healing, nor deprives him of a member or a joint, nor permanently 
deprives him of the use of a member or a jomt, uor disfigures his coumeaance, nor 
breaks his bones, nor dislocates tbeui. may yet cause mUmsepam, prolonged disease^ 
lasting injury fb the coiyitituliom It is evideoUy desirable that the law should 
make a dl^t^nctlon between such a wound, and a scratch which is healed with a little 
slicking plaster. A bVatiiig, again, which docs iiot^ruahn ihe sufferer, or break his 
hones, may be so cruel ys to bring him to the point of dsnlb. Such a beating, it is 
clear, ought aU to be coofoutided with a braise which re/|uire^ urijy to be bathed 

with vinegar, and of which the traces disappear in a day. * • 

• 

A ficr long consideration vre Iibvc ^termined to give tlic name of grievoui 
bodil)- hurt to all fiurt tihicli cauws Uie uifferer (o be ui (uin, diseaaed, or iMiable to 
pursue bis ordinal^ ETocatioos, duiioj; tie space of twenty days. 
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Tills prrtvivion Vas .suggested to us by Article 309 of the French Penal Code. 
Tint Article mils thus: “ Sernpuni de fa peine de la reclusion, tout individu qui 
aura fait des blessures on porte des coups, s’li e»t resullc de ces actes de viplence 
uiie rnaladie ou incapaciie de travail personnel pendant fWus de Mn^t jours’’ 
Jtcclus/ou it is ^to^be observed, signifies imprisonment and hard labour for a tcim 
ot not less than five, nor inoie than ten years. 

This law appears from tlie proccs vnhal of Niqioleon’s Council of StaU. to 
have hreii adopted viiiliout foith a single* observation. lJut jt has since 

been bevei<‘ly criticised by I'lencli jnnsts, and has been mitigated by the Fiencli 
iegisliiture. Indeed, it ought to liave been cojiiplctely recast. For it is undoubtedly 

one of the most exceptionable laws in the Code. 

% 

A man who means only to inflict a slight hurt niny, without intending or 
•expecting to do so, caiisi; a hurt which i^ exceedingly serious, A push which, to a 
man in health is a tiifle may, if it happens to be duet ted against a diseased part of 
an infirm peisoii, oceasion coiiseijiiences which the olh lulei never eonlemplated as 
'pxssilile A blow designed to inflict only the jiain of a moment may cause the per- 
s^on struck to lose his footing, *10 iall from a consulei ul>lt‘ Ik iglu, and to break u limb. 
In sueh cases to punish the assailant with five yeais ul stmt imprisonment would 
be 111 the liigliesl degree unjust and cmel. It is said, and we can easiK lielieve U,f 
that, in siuli cases, the Ficnch juries have fietjuently leliised, m spite ol the clear- 
est evidence, to pionounco a decision which would liavt* subjected the accused 
to a piinishinent so obviously dispropoitioned to his ofleiite. 

We iiavo attempted to preserve and to extend wlial is good in this article of 
the French Code, and to avoid the evils which we have noticed. It appears to us 
that llie length of tunc during which a sufferer is in pain, diseased, or incapacitated 
from pursuing his oidinary avocations, though adeleclive ciiterion of the se\erit\ of 
fi hurt, is still tlie best criterion that has ever been devised. It is a ciiterion winch 
may, we think, with propriety be employed not merely in cases where violence has 
been used, but in cases where liurt has been caused without any assault, ns by the 
admiiiislrulioii of drugs, the setting of traps llie digging of pit-falls, the placing of 
ropes ncioss a road. Ibit though we haM^ioi rowed fioni the French Code this 
test of the seventy of bodily injuries, •we have framed our penal provisions on a 
piincijile (juite different from that by which the authors of the French Code appear 
to have been giiuied. In apportioning the punishment, we take into coubideration 
both the extent of the hurl, and the intention of the offenik*r. * 

What we propose is that llie voluntary infliction of simple Imdily hurt sliall be 
^innished with imprisonmAit of cither description which may extend to one year or 
fmc or boili ; the \\)luntary infliction of grievous bodjly hurt yith imprisonment of 
•either description for a term which may extend lo ten years and must not be less 
than six months, lo w hich fine may be added. 

1-ucrC Logit^latiou de ranee. . VoL 30, page 362. 

1 PaiUct Manuel de droit Fraacais. Note ou Clause 309 of the Pcual Code. 
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These are llie ordinary ]Minidnin'nis. Biiitliere aiv ceiinm aiuN 

mitigatin'; circumstances whicli make a coijsideiable diffcreifce. ^ 

W’liere hodily luirt is voluntanU mtlictod in an attempt to iflnrdcr the peisoii 
hurt, we jiiopose to punish the oirendei with transportation Tor liti*, oi with impu- 
sonmeiu lor a teiin whith may extend to life, and cannot he less llfmi seven yeais. 
It does not appear to iis that, wliere the inuideroiis intention is imuh* tml, the se- 
veritv of the hurt inflicted is a circumstance which ought to he considered in appoi- 
lioning the punishment. It is undoubtedly a circumstance wliieli will he ini|)t)iianL 
as eviilencc.* A Couit will generally lie moie easily satis/i»*d ofilie murdiious mien- 
lion of an assailant who lias liaclnii il a nunrs skull, than ot oin‘ w ho has onl v eaiiseil 
a slight CJiitiision. Ilut the jirooi niigli't he complete. J’o lake e\anij)les whuliaKi 
iniiveisallv known; — Harley ''as laid up nioie than tweiiiy ilav s !i\ tin- v\ oimd 
wliicli he leceivi (I fioiu (ini'-caid : tin; ^ciatch whuh Damien givi* to Louis the 
iMiteenlh was so sliglu that it was lollowed hy no leveiish svmploiiis. \ et it will Ixs 
nllowAl iliat It would he ahstiid to make a disimclion hetween llic two assassins on 

tills ground. 

n 

• • 

\\"e jnopose that when bodilv Inal is infln led h\;" a) ol loilnre the pnnuh- 
men! sli.ill l)e v(‘r\ seven. In Ihigland, happilv, siu h a piovisnm would hiMimuc’s-* 
s'jiv, Hut tlie execrable Cl urilies w IiilIi are cominiited l)\ i ohht'i s in this ( ounii v In' 
the purjiose ol e\t(Uling piopeitv, oi infoimauoii iilaling to piopeilv, icinl'i il ah- 
soliitciv necessai V Inic. ,\\\* p: opose that m sue li cases, il the liiitl ndlitleii hi‘ wleit 
we have (h signaled ,is "vn/s, liie olh-ndei sliaiJ In pnnisln’d f i aii'|)i»i lation li>r 

jile, (»r with iin|)risOiinKnt lot .1 tci in wlin li may extend (o lile, and whu h sluiJI not he 
h ss than seven \ cars. Win 1 e the liui I is not gi iev(ui>, we pi opi»sc that the impi ison- 
incnl .diall ht loi a term ol imt nioic than loin ti < n veai s, noi h s^ than oin* vear. 

Hod.ilv hint may lie FDllKtid hy rncuiis tlie usc i>l \vlii< li genci allv iruln ali s gicMt 

inahgmiv. A blow with the list niav caiisi* a-* much piim, and |uo<liiie .is lasimg 

injuiv, as laLcralioii witli a kmie, or hiaiidmg with .1 hot non. Ihil it will siaic. ly 

lit' dispnlcil that, m the vast iiiviioiity o( ta>cs, th- olh nd( 1 who has iis< d .1 Kmli*, 

or a hot non, lor the puipo^e of wiiakmg Ins hatnd, a l.ii wor-<* .ind mole d in^ 

gel oils iiieiiihei ot siaui v tliaii he w ho lyi-^ onlv^ ie< <1 hu li^l. It appfMi’, to iis ihat 

man) Inn is winch would not, .iccordnig to oiir < l^i^sifieaiion, he di-'^eniali d as gi « voiis, 

ought \(t, on account ol flic niu<le in wlinh tiny are nilhi tt-d, to h(‘ |Minish(d iiioie 

seveielv than nianv gncvoiis hurls. We jeopo e, iheieloie, that wlon^ Imdilv hiifl 

Is voluntarily caused by means of any shop inarnnient, lire, of anv hi and siifj- 

stance, ol anv corrosive substance, ol an, 1 .plonvc snhsianc •, of any pm on ni- 

lernai 01 externa), 01 ot4mv amnial, tin* UMMimiin liftriipM-ionm m niav h< nujia, 

cd, in cases ol giievous bodily hurt to loml^eii )c*urs, m other cU'.cs to ilnoe uai 
*■ • 

• • • 

In cases where IxkIiIv iTiirt is volmitaiily causcrl mi grave amf sudden • 

provocation, we propose to rmiigate the pum^hnuiil. J lus nul/g^tiofi is coninion 
to cases of hurt, and of grievous Inirl. •l>ut the vohinlary c iiising ot gnevouH 
hurt on great aiitT sudden [uovocaUun will snil he p^nydiable mure severely 
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• r 

' than the voluntary causing of hurt not grievous^ on grave and sudden provoca- 
tiop. The provisions ‘which we propose on this subject arc framed on the same 
principles on which wc have framed the law of manslaughter, and may be defended by 
the same argumeifts by which the law of manslaughter is defended. 

• f 

Hitherto have been considering cases in which hurt^ has been caused vo- 
luntarily. Hut hurt may be caused involuntarily, yet culpably, lliere may have 
been no design to cause hurt, no expectation tlmt hurt would he caused. Yet 
there rnaj have l>ecn a want of due care not to cause hurt. For these cases of the 
involuntary yet culjwible infliction of bcxlily hurt, we have provided nilcL which bear 
a close analogy to those which wc have provided for cases of involuntary culpable 
homicide. • 

f 

llie jirovision contained in Clause .‘)‘29j)^ars, it will be seen, a close analog to 
those containctl in Clauses JlOH and #*309. VVe have provided under the head of assault 
for cases in which an assault is committed in an attempt to cause grievous bodilj hurt. 
Hut there may be most malignant and atrocious attempts to cause grievous bodily hurt 
. without any assault. For example, Z is directed to use a lotion for his eyes. A 
substitutes for that lotion a^orrosive sulistance intending that it may destroy Z’s 
Vyesifjht. Again : A makes up a letter addressed to Z, anti sends it to the post office, 
having placed a strongly explosive substance under the seal, intending that the explo- 
sion may seriously injure Z. 'I‘hescttre not assaults. Yet they are evidently acts 
which (leHcrve severe punihhment, and that punishment is provided by Clause 3*29. 

By wrongful restraint we mean the keeping a man out of a place where he 
wishes to be and has a right to be. Wrongful confiuemeut, which is a form of 
wrongful restraint, is the keeping a man within limits out of which he w ishes to go, 
and has a right to go. 

'Jbe offence of wrongful restraint, when it docs not amount to wrongful confine 
ment, and when it is not accompaiiied with violence, or with the causing of bodily 
hurl, is seldom a serious offence, and wc propose, therefore, to visit it with a light 
punishment. 

The offonee of wron^fful eonfincipent may l»c also a alight offence. But, when 
attinuleil by aggravating circumstances, it may be one of tlie most serious that can 
be committed. 

One aggravating circumstance is the duration of the confinement Confinement 
for a ipiarter of an hour may s4^nletimes be a mere frolic^ which would deserve only a 
nominal punishment, wljich, indeed, might be so harmless as not to amount to an 
offen(*o. (See Cl|ii8e 73.) But wrongful confinement continued during many days 
will always be a most serious offence. We have attempted te frame the law on this 
Mihject in such ^ manner as to give the offender a strong motive for abridging the 
detention of his prisoner. Another aggravating circ^umstance is the circumstance 
tlmt the offender persists in vvrongfully cohfining a person notwithstanding an order 
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-issued by a competent authority for the libesarion, or* production of tiat person^ 
ITie mode in which these orders are to be issued will be.8et forth in the Code of 
Procedure. A third aggravating circumstani'c is the circumstance that the ofiiAidor 
uses criminal confinement fur purposes of extortion. For all Uicsp aggravated forms 
of wrongful confiueiifbnt we have provided severe punishment • 

• • 

We have also provided a sep^irate punishment for a person, who, while dotain-* 

ing another in wrongful coiifinomont, omits to supply his prisoner with every thing 
necessary to healtli, easo^ and comfort The effect of this provision is that a person 
who wrongfully confines another will be answerable for any bitdily hurt which ho 
may cause by wrongfully omitting so to suppl/ his prisoner. 

• 

We have found great difficulty in gi\ing a definition of assault, ami are by no 
moanb featibfied with tliat uhicli we now offer. As, liowexer, it at present appears to 
us to include all that we mean to include, and to exclude all that we mean to ex- 
clude, wc ha\o adopted it iu spite of the objections which <se feel to its harsh and 
quaint phraseologj. Wc have adopted it with the less scruple, because we trust 

that the illustrations will render every part of it intelligible to an attentive reader, 

• • 

A large proportion of the acts which we have (fesignated us assaults ^ill 
offences falling niider the heads of hurt and restraint. Thus, a stab with a 
knife is an offence falling iindiT the head of hurt, and it is also an asHaiilt. 
Hie seizing a man by tiic collar, and thus preventing him from proceeding on iiis 
wa}, is unlawful restraint., and is also an a>sault. Hut there will he many assaults, 
which it IS absolutely necessary in piuinh, }ct which cause mutlier bodily hurt, nor 
unlawful restraint A man who impertinently put^ his aim round a lady’s waist who 
aims a sey*re stroke at a person with a horsewhiji, who main ioiisly throws a stone at 
a person, squirts dirty water oxer a person, or sets a dog at a peison, may cause no 
hurt and no restraint, yet it is evident that such acts ought to he prevouU*d. 

Hie ordinary punishment which we propose for assault is slight. Hut W(' pro- 
pose to puniNli assaults which are committed in attempting murder with transporta- 
tion for life, or with impriioiimeiit for a term which may extend to life, and which 
cannot be less than sexen jears. * Wc haxe ^al.^o provided sex ere puuiahmeiitH for 
assault, when it is committed in an attempt to commit any graxe offence against the 
person, when it is counuitted with the intention of dishonoring the sufferer, or when 
it is an outrage offered to female modesty, 

llie offence of kidntpping id dumetimet) committed by mcane of ad-^ault, and U 
sometimes attended wid) restraint Ihit this will n^t Ih) the catu*. A cliild 

for example, who is decojed from iti gtj,irduins who .von forgets it lurfne, and who 
coimmU to remain witb the kidnapper cannot lie sayl to haie been assaulted, or 
rcotr.iined. A labourer wbo^as liecn induced to eniliark on board tif a ^lip b) fale« 
assurances tb.u he shall be takeit to a country where lie shall have good wages, but* 
whom the raptun of the ship intends to^ll fur a slave, has not as yet lieen either 
assaulted, or rcstwined. • 
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c * The cYiroe of kidnapping consi^s, according to our definition of it, in convey- 
ing a pcreon without hirf consent, or the Qpnsent of some person legally authorized 
to consent on his behalf, or with such consent obtained by deception, out of the pro- 
tection of the law,^r of tbose'^whom the law has appointed his guardians. 

• • 

^ This offencS may be committed on a child by removing th^it child out of the 
keeping of its lawful guardian or guardians. On a grown man it can only be com- 
mitted by conveying him beyond the limits of the Company’s territories, or by 
receiving him on board of a ship for that }>ur])ose. 

« 

The carrying of a grown up person by force from one place within the Com- 
pany’s territories to another, and the ensWving him within the Company's ter- 
ritories, are efienccs sufficiently provided for under the heads of restraint and 

confinement • 

• • 

The enticing a up jierson by false promises to go from one place in the 

Company’s territories to another place also wdthin those territories may he a sul>- 
je^t for a civil action, and, under certain circumstances, for a criminal prosecution ; 
hut it does not appear to us t^ come properly under the head of kidnapping. 

We propose to make the punishment of kidnapping pcculiarlj severe, when it 
is oommitted with murderous interitiuus, as in the case of those subjects of the 
Comjiany who were lately carried into the Jynteah country for purposes of humau 
sacrifice. 

• 

Wc also propose to enhance the punishment of kidnapping in cases iti which 
it is committed with the intention of inflicting grievous bodily harm on t^e jierson 
kidnap]>cd, or of reducing that person to slavery, and when it is committed for 
piirjioses of rape, or of unnatural lust. 

VVe have jilaccd under this head a provision for punishing persons who export 
labourers by sea from the Company’s territories, in contravention of the Act recently 
passed by Government on that subject 

• 

The provisions wliich we propose^ on the subject of rape do not appear to 
require any remark. , 

(Clauses .‘161 and 86*2 relate to an odious class of oflences respecting which it 
is desirable that os little as possible should be said. Wc* leave witfiout comment 
to the judgment of His Lordghip iu Council the two Clauses which we have pro- 
vided for these oflences. We are unwilling to insert, either in the text, or in 
the notes, any thing^ which cauM give rise to public discussion on this revolting 
subject; aa wc? arc dec^edly of opinion that the ijjury wl^ch would be done 
to the morals of the community by such discussion viould far more than compensate 
for auy benefits which might be derived from legislative measures framed with the 
greatest precision. • ' , 
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NOTE N. 

ON THE CHAPTER OF OFFENCES AGAINST PROPERTY. 

There is such a mutual relation l>etwcen the different parts of the law that 
those parts must all attain perfection together. That portion, be it what it may, 
which is selected to be first put into the form of a C'ode, with whatever clearness and 
j)reciBion it may be expressed and arranged, must necessarily partake to a consider- 
able extent of the uncertainty and obscoirity in which other portions are still lofL 

# 

• 'Phis observation apj)lics with i^cpliar force to that important imrtion of the 
Penal Code which we now propose to consider. The offences defined in this 
Chapter are made punishable on the ground that they aro\ioUtions of tlie right of 
property. But the right of property is itself the creature of tlie law. It is evident, 
therefore, that if the substantive civil law touching this riglit be imperfect or obseme^ 
the i)enal law which is auxiliary to that substantive law^ and of which the object is to 
add a sanction to that substantive law, must partake of the iinperfeelion or obf^euritj'. 
It is impossible for us to be certain that we have made proper penal provisions 
for violations of civil rights till wo have a complete knowledge of all civ il rights ; 
and this we cannot havi^ while the law respecting those rights is cither obscure or 
unsettled. As the present state of the civil law e^iuscs [)cr|)Iexity to the h^gislator 
in framing the Penal C’ode, so it will occasionally cause perplexity to thoa^ludgc^s in 
administering that Code. If it l)0 matU>r of doubt what things are the HulujectH of a 
certain ri^dit, in whom that right resides, and to what that right extends, it must 
alsu bo matter of doubt whether that right has, or has not been violated 

l or example A, without Z's )>crmission, shoots 8ni[)es on Z's ground, and 
carries them away : here, if the law of civil rights grunts the projMjrty in such 
birds to any jiersoii who can catch them, A has not, by killing them and carrying 
them away, invaded Z’s right of property. If, on the other hand, the law of civil 
right declares such birds the proi)erty of the person on whoso lands they are, A 
has invaded Z*s right of pro|)erty. If it l>c ^natter of doubt what the state of the 
civil law on tlic subject actually i^, it must also be matter of doubt whether A has 
wronged Z, or not 
• 

By the English law^ pigeons, while they frc{|uent a dove-cote, arc the property 
of the owner of the dove-cote. By the Roman lawf they ucre not so. By tho 
Frcncli lawt they arc hia property at one time of tho ycfr, and not his property at 
another. Hgro it is evident that tho taking of suclf a pigeon, yhich would in Eng- 
land be a violation df the right of property, would be nona in a country governed by, 

* Blacktioae, Book II. Chap. 25. • 

f Columbanftn fera natura est ncc rem pertiuet, ex consuetudinc evolara 
et rcvolare solent Inst Lib. II. Tit 1. * \ Paillet Manuel de Droit FrancaU. 
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the Roman law, and that, in France, it would depend on the time of the year whether 
it wore so, or not. * 

^ A lend^ a horse to B. B sclh the bor:^ to Z, who buys It bellevln" in i,^ood 
faith that B lias a right to bell it. A sees the horse feeding. lie mounts ir, and 
rides away with't. Here, if the law of civil righti j>r4)vklcs that* a thing sold by one 
who has no right to r(* 11 it shall nevertheless be the projxTty of a honn Jidc pur- 
chaser, A has invafled Z*b right of pro|>erty. If, on the other hand, A’s right i^ not 
affected by what has pa^sefl between Band Z, A does not commit an infra< tion of Z’s 
right of projierty. If it be doubtful whether the right to the horse be in A, or in Z, 
it must also be doubtful whether A has or has not committed an infraction of Z’s 
right. 

A jialh running across a field which belongs to Z has, during three years, been 

used as a public way. A^ in sjiite of a probibilion from Z, uses it as such. Here, if, 

In the civil law, an usage of three years is sufficMcnt to create a right of wa\, A has 

committed no infraction of Z’s right. But if a prescription of moie than thre<' years, 

V)r an exprens grant, be necessary to create a right of way, A has committed an 

infnu tioii of Z’s right of property. 

% 

A (lis('o\('rs a mine on land omi|>ii'<l by liim. Here, if the < i\il law ,‘i'<>ign< all 
niiiK‘ral>( (o llu* occupior of (he Ifiiid, A violate-* no ris’htof property b}’ aj)j)ro]>riating 
tho inineial.-*. Jkit if the civtl law as'-ii'ns all ininerald to tho (Joverjirnent, A violates 
the iif'ht of property by suth appropriation. 

'Jlie sea recedes, and leaves dry land in tho immediate neigbhoiirbood of Z’s 
])ro]>crty. Z 4 ’ultivateb the land. A turns cattle on the lrtn<l, and dc'stn»\s'Z’i> crops. 
Here, if the civil law asMgns ulluMal additions to the ocenpier of the nearest land, 
A is a vvrongiloer. If it <h*clares alluvial additions conmuin, A is not a wrongdoer. 
If it assig'ns alluvial additions to (lovermnent, Imth A and Z are wTongden^rs. 
Jf it be unccM'taiii to whom the law a*^signs alluvial additions, It must be also uncer- 
tain who is flic wrongdoer, and whether there be any wrongdoer. 

"Hie substanti\e ci\il law*, in the instaiurs which we ha>egi\en, is different in 
different count ries, and in the same eoiuitrj' at different timers. As the substantive 
civil law varies, the penal law^, which is added as a guard to fhe substantive civil law, 
must vary also. Ami while many important fjue^tions of sub>tantive civil right are 
midctermined, the C\)iirts nlust occasionally feel doubtful whether five provisions of 

the Penal Code do or do not apply to a particular ease. 

c • 

It would, iwidcutly, btf impossible for us to determine ijj the Penal CikIc all the 
momentous rpiejtioils of civil right which, in the unsettled state of Indian jurispru- 
ileuce, will admit of dispiAc. We have, indeed, vctjtufed to tate for granted in our 
illuslrations many* things which properly belong to the domain of the civil law', 
bocaiiNO, without doing so, it would have hdep impossible for us to e.\]daiii our mean- 
ing. But we have, to thu Ivst of o\fT judgment, avoided questions Tes|)ccting which, 
even in the present state of Indian jurisprudence, much doubt could exist And in 
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Ifie text of the law we hav©> as closely as was poWble» coiifiacd outlives to what* is ^ 
iu strictness the duty of persons engaged an framing a IViial Coilo. We have ino- 
vided punishments for the infraction of rights, without determining in whom tliose 
rights vest, or to what those rights extend. Wo are iudincd to h8pe that, o\cn d 
the Penal C.'ode should como into operation before ilk' Cotie of mil rights has heoa' 
framed, the number ef cast^ in which the want of a (^Kte of civil rigllts would ocea- 
sion }x^rplc\ity to the criminal tribunals will bear but a very small proportion to 
tlmso in which no such j>crplexity will cMSt. 

All th^ \ iolations of the rights of property which ^o propose to make punish- 
able, h} tins chapter, fall under one or more of the following heads : 

1. Theft. 

K\ tort ion. 

;3. ltdhhery. 

\ 'i ho rriiiiinal i Misappropriation of pro[>crty not in possession. 

5. ('liminal hi each of trust. 

r». T;.o rociMMiig ot stolon proiM»rt\. 

7. ( ’loutii 

K Pr-a bankruptcy. 

1>. Mi.viiiof. 

10. ('jiii.Jiial \ 0 

A!] rjiTMuos r^s-'inblo each othor in this, tlmt they cause, or have nomo 

tendon tlircvll, or indiu(ll), t<i c nisc mhuc pnit) not to liavc such a sloiimnoii 
o\ei i>i *pei:y a-> that party euUlled by \ a ^\ to havi*. 

• 

I’hc first great hm* whit li diiidcs these offenies may he easily traced. Some 
of thorn merely ])n‘\eut, <»r diMiurb the enjoyment of ]»roj)crlv l)y one who lus a light 
to it Oiheia Iramfer projM^rt) To one who has no ri;:h! ti» it. Some merely cause 
injury to the hufl'erer. (Jlliers, by means of wrongful Io-m to the buHon'r, cause 
wrongful gain to home other jmrty. llie latter tluhs of offentc^ are dcbignated in 
this Code ;k> fraudulent (See Clause lU ) 

9 

K\crv offence against property may be fyaudulcntl) committed. Hut theft, ex- 
tortion, rolihery, the criminal misappropriation of property not ui pobsebsioii, eri- 
iiiinal brcacji of trust, the receiving of stolen propertv, fraudulent bankruptcy, and 
chealing, mu-st^bc ill all cases fraudulent!} committed.* Praud enter into the do- 
iSnition of every one of these offences. Hut fraud does not Winter into the definition 
of mischief, or of criminal trespass. ♦ 

• 

Tlieft, tin; criminal misappropriation of property ndt in poiisassioii, and criminal 
broach of trust, are ifi the gr^t majoritv of cases easily distinguisha^de. * Hut the • 
distinction becomes fainter and fauiicr a> we approacdi the line of damarcation, and at 
length the offences fade imperceptibly inis each other, lliis indistinctuess may be 
greatly increased Ify unbkilful legislation.* But it has its in the nature of things, 
and in the imperfection of language, and mubt btlll remain in spite of all that legis- 
lation can effect. 
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, * We believe it to be impossible to mark with precision, by any words, the cir- 
cu\pstanees which constitute possession. « It is easy to put cases about which no 
doubt whatever existts and aj^^out which the language of lawyers and of the multitude 
would be the sarne. It will hardly be doubted, for example, that a gentleman’s watch 
lying on a table in hisVoom is in his possession, though it is not in his hand, and 
• though he may^not know whether it is on his writing table, or on his dressing table. 
As little will it be doubted that a watch which a gentleman lost a year ago on a jour- 
ney, and which he has never heard of since, is not in his possession. It will not be 
doubted that when a person gives a dinner his silver forks, while in the hands of his 
guests, arc i^till in his possession; ar^d it will be as little doubted that hi^ silver forks 
are not in his jNJsscBsiou when he has deposited them w’ith a pawnbroker as a pledge. 
lUit between these extreme cases lie many eases in which it is difficult to pronounce, 
with confidence, either that property is, or thAt it is not in a person’s possession. 

• t 

'Iliis difficulty, sufficiently great in itself, would, we conceive, be increased by 
laws which should jironounce that in a set of cases arbitrarily selected from the* mass 
property is in the possession of some party in who^^e possession according to the un- 
« (ku'standirig of all mankind it is not. The rule of Knglish law respecting what is 
called breaking bulk is an Uistancc of what we moan. A person who has entrusted 
a hamper of wine to another to carry to a great distance is not in posftcssion of that 
hamper of wine. Hut if the person in trust opens the hamper and take*- oat a bottle, 
the possession, according to the ICnglish law books, forthwith flics back tu tlic dis- 
tant owner. Mr. Livingston has laid dowm a rule of a^similar kind, the effect of 
which, if we understand it rightly, is to annul the whole law^ of theft as he has fram- 
ed it, and indeed to render it impossible that theft can he committed in Louisiana, 
'rheft is defined by him to be ‘‘ the fraudulently taking of corporal personal property 
“having some assignable value, and belonging to another, from his posa:‘ssion and 
“ without his assent.” Hut in a subsequent clause he says that “ neither the owner- 
“ ship nor the legal possession of jiropcrty is changed by theft alone, without the 
“ circumstances recpiired in such case by the Civil Code, in order to produce a 
“ change of property; therefore, stolen goods, if fraudulcnth taken from the thief, are 
“ stolen from the original proprietor.” But, if stolen by the second thief from the 
original proprietor, they must, according to Mr. Livingston’s definition of theft, b(» 
taken In the second thief out of the pbssessi^n of the original proprietor. 'J’herc- 
fore the first thief has loft them in the possession of the original proprietor. That U 
to 8a\, the first tJiief has pot committed thefu • 

It will not be imagined that we refer to this inconsistency in the Code of 
I^ouisiana, for the purpose of throwing any censure on the dislingui^hed author 
of that Code. To ilo so wouUkbe unjust, and in us especially most ungrateful, and 
also most imprudent IV we are by no means confident that inconsisteuciet» fpiite 
ns remarkable willinot be delected in the Code which we now submit to Government 
i We note fhis e'rror of Mr. Livingston for the purjibsc of shew ing how' dangerous 
it is for a legislator to attempt to escape from a difficulty by giving a technical sense 

to an expression which he nevertheless coatinucs to use in a popular sense. 

• • 

1‘OT the purpose of preventing any difference of opinion from arising in cases 
likely to occur very often, we have laid down a few rules (see Clauses 17, 18, 19) 
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we believe to be in acoordance with the general aeftae of manldnd a» to what 
shall be held to oonsdtute possession. in general* we leave it to the tribunals, 
without any direction, to determine whether particular property is at a particdiar 
time in the possession of a particular person, or not 

Much uncertaiqlty will still remain. This we cannot prevent ^ut we cait os 
it appears to us, prevent the uncertainty from producing any practical eviL Tiio 
provision oontaiDed.in Clause 61 w'ill, wo think, obviate all the inconvonionces which 
might arise from doubts as to the exact limits which separate tlieft from misappro- 
priation, and from breach of trust 

• • 

The effect of that Clause will be to priyrent the Judges from wasting their time 
and ingenuity in devising nice distinctions. If a case which is plainl||r theft comes 
bcfffre them the offender will be punished as a tliief. If a case which is plainly 
breach of trust comes before them the offender will be punished as guilty of breach 

of trdst If they have to try a case which lies on tlie frontier, one of those thefts 

^ • 

which are hardly distinguishable from breaches of trust, or ono of those breaches of 
trust which are hardly distinguishable from theft, they will not trouble themselves 
with subtle distinctions, but, leaving it uudetenuined by which name the offen&* 
should be called, will proceed to determine what is indiiitely of greater inipo^nce, 
what shall be the punishmoUt. 

In theft, as wc have defined it, the object of the offender always is to take pro- 
perty which is in the possession of a person out of tliat ]>ersou*s possession. Nor have 
wc aiiniitted a single exception to tliis rule. In the great majority of cases ^ur classi- 
fication will coincide with the (lopular classification. Itut tliere arc a few' aggravated 
cases of ^bat wo designate as misappropriation and breach of trust, which liear 
such an aflinity to theft that it may seem idle to distinguish them from thefts. And 
it certainly would be idle to distinguish such cases from thefts, if the distinction were 
made with a view to those cases alone. But, as wo have a line of distinction which 
we think it desirable to maintain in the great majority of cas(*s, we think it desirable 
also to maintain that line in the few cases in which it may separate things which are 
of a very similar description. 

• 

One offence which it may be thought that we ought to liave (daced among 
thefts is the pillaging of property during tfic interval which elapses between the 
time when the possessor of the projierty dies, and the tfcie when it comes into the 
possession of person authorized to Uke charge of it lliis crime, in our classi- 
fication, falls under the head, not of theft, but of misappropriation of property not 
in possession. 

The anc^nt RonuAi jurists viewed it in the seme fight JHic property taken 
under such cirraimstaDces, they argtiod, being in no pors^n's possdsiotv could not 
be taken out of any person's poi&ession. The taking therefore wm not fartum^ but^ 
belonged to a yepante head called the/rtmen espilatm hareditaiU/^ Ulie French 


* Jastinian Dig. Lib. XltVlL Tit? 19. 
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lail'yerBy hovrever, long a|^ found oict a legid fiction liy means of which this ofFeobs 
was treated as theft in those parts of Frapoe where the Uoman law was in force.* 
Mf« Livingston’s definition of theft appears to us to exclude this species of offimcet 
nor indeed do we^tliink that*ft could be reached by any provision of his Code. 'Fhat 
it ought to be puniBhad with severity under some name or other is indisputable. 
By wliat name •it should be designated may admit of some dispute. If we call it 
dieft, ue speak the popular language, if we call it misafipropriation of property 
not in ])OHsession, we avoid an anomaly, and maintain a line which, in die great 
majority of cases is reasonable aaid convenient. On the whole we are inclined to 
maintain this line. * 

Again, a carrier who opens a letter^ entnisted to his charge, and takes thence a 
bank note, w'ould bo commonly called a thief. ^ It is certain that his offence is not 
morally distinguishable from theft Here, however, as before, we think it expedvent 
to maintain our general rule ; and we therefore designate the offence of the carrier 
not as theft, but as crinihial breach of trust 

The illustrations which we have appended to the provisions respiHrting theft, the 
mit^appropination of proport;^ not in posscssioft, and breach of trust, will, we hope, 
sufHcieurly explain to his T^dship in Council the reasons fi>r most of those pro- 
\lsions. 

It may possibly be remarked that we have not, like Mr. Livinrrston, made it 
part of our definition of theft, that the property should be of some assignable value* 
We would therefore observe that we have not done so only hecaiiso we conceive that 
tlie law, as framed by us, obtains the some end by a different rooiL By one of the 
general exceptions which we have proposed (Clause 73) it is provided that nothing 
sliall bn an offence by reason of any harm which it may cause, or he intended to 
cause, or bo known to be likely to cause, if tlic whole of that harm is so slight 
that no person of ordinary sense and ttnnper would compbitn of such liana. This 
pn)\iHioQ will prevent the law of theft from being abused for the purpose of punisli- 
ing those venial violation.^ of the right of property which the common sense of luan- 
kiud readily distinguishes from crimes, siudi as the act of a traveller who tears a 
twig from a hedge, of a boy who takes stones from another person’s ground to throw 
at birds, of a servant who dips his pon in his master’s ink. It does not appear to us 

tliat any farther rule on this subject is necessary. 

\ 

The offence of extortion is distiaguisbed from the ibree offonccs wb^h we have 
been cHmsidering by this obvious circumstaiice, that it is dommitted the wrongful 
obtaining of a consent. In one single class of cases tlieft and pxtortion are hi praci* 
lice confounded together so inextricably, that no Judge hoWover sagacious could 
discriminate between them. • This class of cases therefoib has, ia, all S 3 retein 8 of 
.r.tnsprud<‘i\p« vk’tth ' which w» arc acqutwtech been treated aa a perfectly distinel 
claiLs ; and we think that this arraagement, theitgh ionewhat aaomaloats is strong 
rcconimended by convenience. Wa have t|pebn ssade robber, a segainle csiaa. ■ 


* Domat. Sn]!i. III. 
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’ • Tliere can be no eiM of robbety wlncb domrnot fidl within the defitrition eithW 
ef thefti or of extortion. Bat iu pmetii^ it will perpetually be matter of doubt 
whetiier a particidar act of robbery was a thefts or an extortion. A largo pro- 
portion of robberies will be half theft, half extortion. ^ A seixeee Z, tltreatens to 
murder him, unless he delivers all his property, and begins* to pull off Z*s' 
emamentSk Z in terror begs that A will take all he lias, and wpare his life, 
assists in taking off his ornaments, and delivers them to A. Tiers, such 
ornaments as A took without Z’s consent are taken by theft Those which Z 
delivercfl up from fear of death are acquired by extortion. It is by no means 
improbable* that Z*s right arm bracelet may have been obtained by theft, and 
left ann bracelet by extortion, that the rupees in Z’s girdlo may have Imen 
obtained by theft, and those in his turlmn by extortion. Probably in trine- 
tenths of the robberies which are committed something like this actually takes 
{)Ia(%, and it is probable that a fcif minutes later neither the robber nor tho 
person robbe<i would he able to recollect in what proportions thefl luid extortion 
were*mixtHl in the crime; nor is it at all necessary for tho ^nds of justice that tills 
should be ascertained. For though in general tho consent of a eufforer is a circum- 
stance which very maiprially modiftcH the character of the offence, and which oiigljt , 
therefore to be made known to the Courts, yet the consent which a person gives to 
the taking of his proj>erty by a ruffian who holds a pHtol to hia breast is a (dvttuni- 
stance altogether immaterial. 

Ilis Lordship in Ctyincil will perceive that wo have provided punishment of 
exemplary severity for that atrocious crime, which is designated in tho |{cgularions 
of Hengal and Mfulra.*^ by tlic name of Dacoity. IIiIm name we have thought it 
con\enient to retain for the pur|)Ofie of denoting, not only actual gang-r()hb(*rv, hut 
the attempting to rob when such an attempt is made or aided by ai gang. 

The law relating to the offenee of receiving stolen goods appears to recpiirc no 
fomirent. 

The offence of cheating must, like that of extortion, be eonitniited hy tlie 
wrongftil obtaining of a conse^jL ITie difference is that the extortioner ob- 
tains the consent hy intimidation, imd ihcb cheat by deception. ITiero is no 
offence in the (’ode with which we havc^ found it so difRcult to deal as that 
of cheating. It is evident that the jwaetising of intentional deceit for pur- 
poses of gain ought sometimes to he ])uni'»lied. It i/ equally evident that it 
ought not alwjiys to be punislied. U will hanlly ba dtspuied that a {K»rson 
who defrauds a banker by*presenting*a forged checjiip, or ^ho sells ornaments of 
paste as diamonds, may with propriety he made liablp to severe [lenaltics. On the 
ether bend to ptmtshT every deftmdaiit who obtains {leconiary favours by false pro- 
fessioiia of attachment •fo a patron, every legacy Imnter wh^ obtains a l^eqnest 
by eajoBfig a rich tesSotor, every debtor who moves the cooipaMion if his ereditors^ 
by overcharged pictures of Ms i&isery, every petitioner who, in Jiis appeals to the 
dioritablet reprpseBis his dist r esse s as wholly utvmerited, when he knows that he 
lias brought thmson himsetf by ititcm^eranco andpro^mn, wonlfl bo highly in- 
expedient In (bet if all file misfepres«filiievof!% aint exa^raliofM, in whicli men 
indulge for the purpose ef gmnmf at the expence of oCheviC were SMiile erfnt% nos 
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( a flay woflld pass in nvhi^ many thousands of buyers and sellers would not inctlif 
the penalties of the law. It happens ]iourly that an article which is wortli ten 
rupees is affirmed by the seller to be cheap at twelve rupees, and by the buyer to 
be dear at eif^^ht# rupees. The seller comes down to eleven rupees, and declares 
that to be his last ward. The buyer rises to nine, and says that he will go no 
higher. The teller falsely pretends that the article is unusually good of its kind, 
the buyer that it is unusually bad of its kind ; the seller that the price is likely soon 
to rise, the buyer that it is likely soon to fall. Here we have deceptions practised 
for the sake of gain, yet no judicious legislator would punish these deceptions. A 
very large part of the ordinary business of life is conducted all over iht world, and 
no where more than in Indio, by means of a conflict of skill, in the course of which 
deception to a certain o^tent perpetually hikes place. The moralist may regret 
this : but ih(j^ legislator sees that the result of the attempts of the buyer and seller to 
gain an unfair advantage over each other is that, in the vast majority of cases; ar- 
ticles are sold for the prices which it is desirable that they should fetch ; and there- 
fore he does not thitjk if necessary to interfere. It is enough for him to kno^ that 
all this great mass of falsehood practically produces the same eflbct which would bo 
produced by truth ; and that any law directed against such falsehood w'ould in all 
l)robability be a dead lettcr,jand would, if carried into rigorous execution, do more 
miscliief in a month than all the lies which are told in the making of bargains 
throughout all the bazars of India produce in a century. 

If then it bo admitted that many deceptions committed for the sake of gain 
ought to be [)uni8hed, and that many such deceptions ought not to bo punished, 
where ought the line to run ? 

It appears to us that the line which we have drawn is correct in theory, that it 
is not more inconvenient in practice than any other lino must be which can be drawm 
while the civil law of India remains in its present state, and that it will be unexcep- 
tionable whenever the civil law of India shall be ascertained, digested and corrected. 

We propose to make it cheating to obtain property by deception in all cases 
where the property is fraudulently obtained, that is to say, in all eases where the inten- 
tion of the person who has by deceit obtained the property was to cause a distribu- 
tion of property which the law pronounces to &e a w rongful distribution, and in no 
other case whatever. However immoral a deception may be, we do not consider it 
as an oflence ligainst the rights of property, if its object is only to cause a distribu- 
tion of profHirty wliich the l^w recognizes as rightful. A few examples* will shew 
the way in which this principle w ill operate. * * 

c • 

A intentionally deceives Z into a belief that he is stronj^ly attached to Z. A 
thus induces Z to make a will, by which a large legacy is left to A. Here A*8 con- 
duct is itumorll and s^ndalous But still A has • a legal sight on Z"s death to 
receive the legacy.^ Even if the clearrat proofli of A^ insincerity are laid before a 
tribunal, even if A in open Court avows insincerity, the will cannot, on that 
account, be set aside. The gain, therefore, which A obtains under Z's will is not,i 
in the legal sense of the* expression, wrongful gain. He has practised deception, 
lie has thus caused gaitf to Umself, and loss to others. But that giun is a gain to 
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which the civil law declares him entitlod» and which the civil law will assist him to 
recover if it withheld from him. ITiat loss is a loss with which the civihlaw 
declares that the losers must put up. A therefore haa,not committed the oflenco of 
cheating under our definition. 

w 

But suppose tliat the civil law should contain, ns we think that it ought to 
contain, a provision dcidaring null a will made in favor of strangers by a testator, 
who erroneously believed his children to he doail. And suppose that A intenlion- 
ally deceives Z into a belief tliat Z*s only son has been Io^t at sea, and by (his de- 
ception induces Z to make a will by which everj^ thing is left to A, I fere, the caso 
Avill be different. The w ill being nul^ any property which A could obtain under 
that will would bo jiroperty wbicli he^had no legal right So to obtain, and to which 
anoj^ier person had a legal right 'fhe object of A has therefore been wrongful gain 
to himselfi attended with wrongful ios5 to another party. A has therefore, under our 
<lefiiiirion, been guilty of cheating. , 

Again, take the case which we before put of a hnver and a seller, 'riioy have 
told each other many Untruths, hut none of those iintrullis was such as, after iflo* 
article had been delivered, and the price paid, would he ludd by a (Jivd (\uir|^to ha 
a ground for pronouncing that either of them )io,<tsessed what ho had no right to 
pos'^css. Though the bu\er has tilsely depreciated the article, yet when he takes it, 
and pays for it-, the legal right to it is transferred Inin, as widl ;is the [losse'^sion. 
Though the seller has fatacly extolled the article, yet when he receives the price, 
and delivers the article, the legal riglit to the jirice passes with the possession. 
However censurable, in a moral point of view, the deceptions practised liy fiotli may 
have been, yet those deceptions were intended to produce a distribution of property 
strictly legal. Neither the buyer nor the seller, therefore, has been guilty of 
• cheating. Rut if the seller has prodiu»ed a s«iTnple of lh<' article, and has falsely 
assured the buyer that the article corresponds to that sanifile, the case is diflTereiit. 
If the article docs not correspond to the Hani|do, the buyer is entitled to have the 
purchase money back. I'lie seller h;is taken and kejit the purcli.ise money 
without having a legal right to take or keep it, ;uid it may he recovered from 
him by a legal proceeding. Ilia gain is thereforo wrongful, and is attended 
with wrongful loss to the buyer. He is therefore guilty of ( luMiing under tha 
definition. 


So if the seller j)aasefl off ornaments of pa«te on the buyer for diamondK, the 
price which the teller receives i.s a pri<^ t<i which he luw no. right, ami which tho 
buyer may recover from him by an action. Here therefore tin* object of the Miller 
has been wrongful gain Attended with wrongful loss to the buver. The seller is 
therefore guilty of cheating. 


So if tho buyer, intending to acquire {Kiss^sion of tho goods without paying 
for them, induces the seller by deception to take a note which ftie buyer knows 
win be dishonoflr^ the buyer is guilfy of cheating. His object is to re- 
fain in his own jiossesBion money which he \f legally Ixmnd to pay to the 
seller. The gain which he makes by retaining the money is wrongful gain, 





( 82 ) 

f» • * e 

and is attended with wrongful loss to the seller. He is, therefore, wiUw the 
definition. ' * 

, \VliL»ther the principle on which this part of the law is fra\ped bo a sound prin- 
ciple, is a question which will he best detennined by examining, first, whether our 
definition excludes any thing that ought to be included, and, secondly, whether it 
includes any thing that ought to be excluded. 

It ran srarrely, wo think, l)o contended that our definition excludes any thing 
that ought to be included. For surely it would bo unreasonable to punish, as an 
offence against the right of property, an act which has caused, and \\as intended to 
cause a distribution of prd])erty which tKe law declares to ho right, and refuses tu 
disturb. If fillich an ai't be an offence, it must be an offence on some ground dii- 
tinct from the effect which it produces on the*otateof property. 'I'hus if a ijcrsou 
to v^hom a debt is clue, tjiinking that he shall obtain payment more easily if ho 
assumes the ajqiearahcio of being in the public service, wears a badge of office which 
ho has no right to wear when he goes to make his demand, he h guilty of the 
%ilYence^ defined in Clause 150: but if he gains only what he* has a legal right to 
possess, if he deprives the ddlitor only of that which the debtor has no l(‘gal right to 
retain, ht> is not a wmiigdoer as respects property, inasmuch as he has only rec- 
tified a wrong distribution of property. 

Indeed, it appears to us that there is the strongest objection to punishing a 
man for a deception, and yet allowing him to retain what he has gained by that 
deciqition. What the civil law ought to say may lie doubtful. But there can be 
no doubt that tlie civil and criminal law' ought to say the same thing ; that the one 
ought nut to invito, while the other repels ; that the Code ought not to 'be divided 
against itself. 'I'o send a person to prison for obtaining a sum of money, and yet to 
suffer him to keep that sum of money, is to hold out at once motives to deter and 
motives to incite. Humanity requires that punishment should be the last resource, 
a resource only employed when no other means can be foimd of producing the 
desircHi effect. Penal law s clearly ought not to be made for the preventing of decep- 
tion, if deception could be prevented bv moans of the civil Code. To tempt men, 
then'fore, to deceive by means of the civil Code, and then to punish them for deceiv- 
ing, is c ontrary to every sound principle. 

( 

We are^ therefore, not apprehensive that w c shall be thought to have granted 
impunity to any deception which ought to bc^uuislicd cheating. § 

But it is pi)s.sil)le that our^definition may be thought to \nclude much that ought 
to he excluded. It certafnly jn^’hides many acts which lyre not punishable by the 
law of Kn^lanil, of of France. Wc propose to punish as guilty of cheating a man 
who, bj false representationa, obtains a loan of nvP^^oy, not meaning to repay it; a 
man who, by false representations, obtains an advance of money, not meaning to 
l>crform the service, or to doliver llie arrive for wliich the advance is given ; a man 
who, iw falsely pretendhisf to hav^ }>erformed work for which ho was hired* obtains 
jwiy to which he Is no^ entitled. 
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In aD these eases there is deception. In all the deceiver's object is frad^ , 
dulent He intends in all these casdS *to ac()uire or * retain wron^itl pyssci- « 
dion of that to which some other person has a ^better claim, and which that 
other person is eiUitled to recover by tlaw. In all these therefore, the 

object has been wrongful gain, attended with wrongful loH^s. In all, there- * 
fore, there has, iccording to our definition, been cheating. ®Wo cannot see, 
why such acts as these should l>e treated as mere civil injuries,— why they 
should be classed with the mere non-jiarmcnt of a debt, and tlie mere non- 
performance of a contract. ITicy are infractions of a legal right effected by deliber- 
ate dishonesty. They are more peniieious than most of the acts ;a'hich will be 
punishable under our Code. Ihey indicate more depravity, more want of principh5, 
more want of shame than most of the at*ts which will* he puninhahle under our 
C]^e. We punish the man who gives another an angry push. We punish the man 
who locks another up for a moniingt •We jninish the man who makes a sarcastic 
epigram on another. We punish the man wlio merely threatens another with out- 
rage. And surely the man who, by premeditated deceit, cniru^hes himself to the 
wrongful loss, {lerhaps to the utter ruin of another, is nut less deserving .of pun- 
ishment ^ • • 

• 

niat some deceptions of this sort ought to be punisluHl, is admitted. B\ft nlmosl 
every argument which can 1x3 urgwl for puiiLshing any is an argument for pumhhuijr 
all. 'rhcline betwt^en wilful fraudulent deception ami gm)d faitli is a plain line. If 
there is any difficulty ii? applying it that difflcnlty will arise, not from any defect in 
the line, but from the want of evidence in particular (0*9es. ]Jut we are urialile to 
find any reason for distingiu^hiiig one sort of fraudulent deception fn»m lAiother sort 
'Fhc French Courts apply a test which appears to us to be very objectionable, lliey 
have decided that it is not tscrutjuerie to cheat by false promises, or by exciting chi- 
merical ho]K»ft, unless the sufferer had reasons of weight ftir lielieving tliat the pro- 
mises were sincere, and the hopes well grounded.* 'i his rule seems to us to ho a 
licence for deception granted to cunning against simplicity. A weak and creiiiiloiis 
{lerson is more easily im{K>sed cm, than a jmlicioiiH and discerning person. And just 
80 an infant is ]>oisoned with a dose of laudanum which wouhl Imrdly put a grown 
person to sleep ; yet the jioisoher is a murderer * a pregnant woman is grievously 
hurt by a blow which would make mo iroprcKsion on a boxer ; yet the {M^rHoii wIki 
gives such a blow' is punished with exemplary hp\crit\. llie law in such cases 
enquires only whether the harm lias been xoluntarilvf caubod, or no. And why 
should the violation by deceit of tlie right of pro|KTty be treated diffciontly 'rim 
deceiver proportions hi^arli6ce8 hxtbe mental stren^tli ^f those whom he has to 
deal with, just as the poisoner proportions his drugs to thv»r h«Klily Mrength. And 
we see no more rea^>n for exempting the deceii^r from punishment, liecaum* he 
has effected his purjiot^p by a gross fiction which ^-ould have duped only a weak 
person, thait* for exempting the jioisoner from punishment b^auje he has effccUHl 
his purjK)se w ith a few drops a)f laudanum, ^hich could have been taUl oftly to m 
} oiing cbil(L • 

• Paillet Manuel de Droit Francois. Note qp rff Ihe FenalX^^;de. 
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^ Some pcrsonfe may be startled at our proposinp to pimibh, as a cheat, everj' man 
v^ho obtains a loan In making promises of {myrnent whicli he docs not mean to keep. 
Hut let it be considered that a debtor, though he ma\ have contracted his debts 
honestly, though it tnay he from absolute inability that he does n^t pay them, though 
' his* inisfoit lines mayTtie ftie effect of no uant of iudu&try, or caution, on his part, is 
,iiow artually liahlt to imprisonment. Surely it is unreasonable detain in prison 
the man who, by mere misfortune, lias involuntarily \ioliite(l the rights of property, 
and to leave unpunished the man who has \oluntarily, and by wilful deceit, attacked 
those rights, if only he is lucky enough to have uioncv to satisfy the demands 
on him. , , 

I'br example, A and I>both borrow fnoney from Z. A obtains it by boasting 
folsely of his gr<iit means, of the large remittances which he looks for from Knglaiul, 
of his expectations from rich relations, of the promises of preferment which he has 
received from the Government. Having obtained it, be secretly embarks on bojird 
of a ship, intending to abscond without repaying what he has borrowed. 11, on 
the other hand, has obtained a loan without the smallest misrepresentation, and 
fully purposes to repay it. The failure of an agenej house iiw which all his funds 
were placed reiidi»rs it im])OBtiblo for him to meet his ongagiMnents. (’an it be 
doubted*wbicli of these two debtors ought rather to be sent to prison (’an it be 
doubted that A is a proper subject of punishment, aiul that B not sf; f Yet at 
present A, if he is arrested before the ship sails, and lays down the money, enjovs 
entire inipuuitj, while B may pass jears in a jail. It would be improper for us 
here to discuss at length the <|iiestion of imprisonment for debt. But it seems clear 
that whetlff-r it he or bo not proper that a debtor, as such, should be imprisoned, a 
distinction ought to be made b«»tw'een the honest and dishonest debtor. We arc 
inclined to believe that the indiscriminate iinprisonraeiit of all debtors vJould bo 
found to be umieceasarj if this distinction w'ere made. But while they are all put 
ou the same footing the law' must he formed upon a rough calculation of the 
chances of iliblioiiesty. All must be treated worse than honest debtors ought to bo 
treated, because none are treated so severclj as dishonest debtors ought to be treated. 
A respccUible man must be imprisoned fora storm, a bad season, or afire, beeauso 
bis dishonest neighbour is not liable to criminal proceedings lor cheating. Wo arc 
satisfied that the only way to get rid of iinprisonneut for debt, as debt, is to extend 
the penal law on the subject of cheatiRg in a manner similar to that in which we 
propose to extend it. ^ 

« 

The provisions which we have fnuned on tfie subject of fraudulent bankruptcy 
arc necessarily imperfect, and must remain so, until the whole of that important part 
of the law has undergone an entii^ revision. * 

• 

r , . . . ' ' * 

The provisiejns vhich we propose on the subjeot of mischief do nof appear to us 
require ally explanation. t ^ 

t 

Wo have given the name of trespass* to every usurpation, hoi^ever slight, of 
dominion over property. .>Ve do not propose to make trespass, as sucli, an offence, 
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except when it is committed in order to the commission of %omc offence injurious to 
some person interested in the property on^wTiich tlie trespass is committed, 1 
purpose of causing annoyance to such a person. Even then, propose, to \i>it 
it with a light punishment, unless it bo attAided with aggravi^ing^ circumstances. % 

lliese aggravating circumstances are of two sorts. Criminal tre'^pjiss ni.'\ he 
aggravated by the way in which it is committed. It may also be aggravated b\ me 
end for which it is committed. 

• 

There is no sort of property which it is so desirable to guard against tin! iwful 
intrusion, as the habiutions in wliicli fiien. reside, and buildings in which they 
keep their goods. The offence of trespcxssiiig on these places we dcsig|iateas house- 
trespass, and wc treat it as an aggraveUed form of (Tiiiiiual trespass. 

^louse-trcspass again may be aggravated by being comnuttail in a surreptitious, 
or in a violent manner. The former aggravateni form of I lousi*- trespass we liesignato 
as lurking house-tresp^s ; the latter we designate as housebreaking. Again; Iu)iih«-« 
trespass in every form may be aggravate<l by the thne at which it is comhutti^d. 
Trespass of this sort has, for obvious reasons, alw'ays been conshlered as .'^inoro 
serious offence, when coiiiinitted by nighb than when committiul by dii\. 'riuis we 
have four aggravated formi* of that sort of criminal trespass which wo designate as 
house-trespass, lurking ho use*- trespass, housebreaking, lurking hoiiso-tresjiass by 
night, and housebreaking by night. 

''rhose are aggravations arising from the way in which the criiuinal trespass is 
committeii^ But criminal tresjiass may alsti be aggravaleil by the end for wlucb it is 
committed. It may be committed for a frtdic. It may be coiimutleti in order to a iiiur- 
* dor. It may also often ha]>]>cn that a cniiiinal iresjiass wlucb is venial, as respects 
the mode, may be of the greatest enormity as respects the cud ; ainl that a criminal 
tre 9 pa.sB committed in the most reprehensiblo mode, may bt5 (committed for an t*ud of 
no great atrocity. Thus A may commit housebreaking b^ night, for the jnirjiose of 
playing some idle trick on the ininates of a dwelling. B may commit simple criminal 
trespass by merely entering another’s fie^ for tlm purpose of murder, or gang ndiber). 
Here, A commits trespass iii the worse way. J13 <'om!nits trespass with the worse ob- 
ject. In our provisions wc have endeavoured to combine the aggravating circum- 
itaaces in such a wav that each mav have its due effect in settling the Dunishmeut. 
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NOTE O. 

ON THE CHAPTER OF THE ILLEGAL PURSUIT OF LEGAL RIGHTS. 

This Chapter is intended to prevent the enforcing of just claims by means which 
are so liable to bo abused that^ even when used for an honest end, they ought not to 
be tolerate<^ A creditor, for example, who lias repeatedly in vain urged his debtor 
to pay him, finds that he has no chance of recovering his money without a trouble- 
some and expensive law suit Ho accordingly seizes on property belonging to the 
debtor, sells rit, keeps only just as much as will satisfy the debt, and sends back the 
surplus to the debtor. This act is distingi^shed from theft by one of the broadest 
lines of demarcation which can be found in the Code. It is not a fraudulent act It 
is intended to correct a wrongful distribution of property, to do what the Courts of 
law, jf recourse were had to them, would order to be done. Public feeling would be 
« shocked if such a creditor were called by the ignominious name of a tbieL 

• 

*At the same time it cannot be doubted that it would be most dangerous to 
allow men to pronounce judgment, however honestly, in their own favour, and to 
proceed to take property in execution, for the purpose of satisfying that judgment 
A s[)ecific thing, indeed, which a man has a right to possess, it is no offence in liim 
to take wherever he finds it He may commit other offences in order to take it 
But the more taking is no crime at alL If Z has borrowed A’s horse, aud illegally 
refuses to return it, it is no offence at all in A to take the horse if he sees it feeding 
by the roiulside. If A enters Z’s stable in order to take it, he may commit 
houso-trespaas but he commits no theft. If A knocks Z down in order to take 
it, he may be guilty of assault, or of voluntarily causing bodily hurt, but he commits 
no robbery. Hiis license, as it appears to us, must be confined to cases in which 
specific things are taken. In such cases the chance of abuse is very small. But 
where one thing is due, and another is taken, where a man seizes on another’s furni- 
ture in satisfaction of a promissory note, or drives away another’s cattle by way of 
paying himself for a suit of clothes, the easels very different Honest men so often 
think themselves entitled to more thjm a court of justice would award to them, that 
it will bo difficult to say, ^ in cases in which the taker really has a plausible claim, and 
in which the value of what has been taken is not out of all proportion to the value 
of what is claimed, that the taker has acted dishonestly. In such cases, therefore, 
wc think it absolutely necessary to provide a punishment for the illegal pursuit of 
legal * rights. We observe that the French Courts have c|pcided that the taking of 
property by a.creditor, ip good faith, for the purpose of paying himself, is not theft: 
and this decision i^eems to As,* os we have siud, to be well founded. ^ But it does not 
V appear t6 us lhat such^in act is punishable under any Clauce of the French Code: 
and this we consider as a serious omission. 
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NOTE P. 

ON THE CHAPTER OF THE CRIMINAL BREACH OF CONTRACTS 

OF SERVICE. 

We agree with the great body of juristsWu thinking that, in gdtoornl, a mere 
breach contract ought not to be an^offenco, but only to be the subject of a civil 
action. 

• 

To this general rule there are licfwever some exceptions. Some breaoheii’ of 
contract are very likely to cause evil such as no damages, or .only very high damages, 
can repair, and are also verj' likely to he committed by perSons from whom it is 
exceedingly improbable that any damages can be obtained. Such breaches Of con* 

tract are, we conceivdi proper subjects for jienal legislation. ' » 

• * 

In England it would be unnecessary to provide a punishment for a stage*coach- 
mau who should, however maliciously or dishonestly, drive on, leaving behind a 
passenger whom he is hound to carry. ITie evil inflicted is soldom very serious, 'llte 
country is every where ^ell inhabited. 'Fhe roads are secure. 'Jlie means of con- 
veyance can easily be obtained, ami damages suflieient to eornpensato for any incon- 
venience or expense which may have been suflered can easily be recovered from 
the coach-proprietors. But the moile of performing journeys and the state of 
society in this country are widely difierent It is often necessary for travellers of 
the upjier classes, even for English ladies, ignorant pcrha|>s of the native languages, 
and with young children at their breasts, to |)erfonn journeys of many miles, over 
uninhabited wastes, and throu'/h jungles in which it is dangerous to linger for a 
moment, in palampiins home by jmrsons of the lowest class. If, as sometimes hap- 
pens these persons should, in a solitary place, set down the p iliuujuin and run away, 
it is difficult to eonceiv e a more distressing situation than that in which their em- 
ployer would be left. None but veif high damages would ho any reparation for 
such a wrong. But the class of people fly whom alone such a wrong is at all 
likely to be committe<i can pay no damages. 'I’hc wholi* proj^rty of all the delin- 
quents wodld probably not cover the expense of prosecuting them civilly. It there- 
fore appears tfl us that breaches of oftntract of this doscriptiun may, with strict pro- 
priety, be treated as crimes. 

• 

. The law which w* have framed on this subject afiplies, it will be jierceived, 
only to fn wlu(||i the coptract with the bearers is lawful. "Iliq traveller there- 
fore who resorts to the highly eulpablc, though, we fear* too common pra&ce of 
unlawfully comnelUng persons against their will to carry his palanquin or bis bag- 
gage will not ^ .protected by it If, they quit him, it is what they have a legal 
right to do, nor wiU they be punishable, whatever may Oe the cAnscqucnco of their 
desertion. 
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Another species of contract which ought, we conceive, to be guarded by a penal 
salvation is that by which seamen are bou£d to their employers. Tlie insubordina- 
tion of seamen during a voyage often produces fatal consequences. Ulieir deser- 
tion in port may cause evils, such as verf large damages only' could repair. But 
they are utterly unable to pay any damages for which it would be worth while to 
sue. If a ship in the Hooghly, at a critical time of the year, fs compelled by the 
desertion of some of the crew to put off its voyage for a fortnight, it would be 
mere mockery to tell the owners that they may sue the runaways for damages iii 
the Supremo Court. ^ 

We also think that persons who contrac| to take care of infants, of the sick, 
and of the helpless, lay tl/emselvcs under an obligation of u very |)eciiliar kind, and 
may with propriety be punished if they omit to discharge their duty. The misery 
ailtl distress which their neglect may cause is Such as the largest pecuniary jiaymcnt 
would not repair. Thcy^ generally come from the lower ranks of life, and \ioubl bo 
unable to pay any tl/lng. We therefore propose to add to this class of contracts 
llie sanction of the penal law. 

f t • 

Here wo are inclined %o stop. We have indeed been urged to go further, 
and to^punish as a criminal every menial servant who, before the expiration of the 
term for which he is hired, quits his employer. But it does not appear to us that, in 
the existing state of the' market for that description of labour in India, good masters 
are in much danger of being voluntarily deserted by theit menial servants, or that 
the loss or inconvenience occasioned by the sudden departure of a cook, a groom, 
a Innkaru, or a khidinutgar, would often be of a very serious description. We are 
greatly apprehensive that by making these petty breaches of contracts offences we 
should give, not protection to good masters, but means of o})prcssion to bad ones. ^ 
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NOTE Q. 

ON-THE CHAPTER OF OFFENCES RELATING TO MARRIAGE. 

As this is a part of the law in which the Englibh inhabitants of Inilia are pecii* 
liarly interested, and which we have framed on principles ^\idely diffcrcift from tlioso 
in which the English law on the same subject is framed, we think it neeossary to 
offer some explanations. 

ITie act w'hicli in the English is designated as bigamy is always an inf- 
mora^aet. But it may be one of the most serious crimi^s that can bo committed. 
It may be attended with circumstances which may cxcubo^though they cannot 
justify it. • 

• < 

llio married roan w ho, by passing himself off as uitinarricd, induc es a modest 
woman to become, as she Uiinks, Itia wife, but in reality his conc ubine, aiul the 
mother of an illegitimate issue, is guilty of one of the most cruel frauds that can 
be conceived. JSucli a man we would punish with exemplary severity. 

% 

But suppose that a jicrson arrives from England, and pays attentions to one of 
his countrywomen at Calcutta. She refuses to listen to him on any otfier terms 
than those of marriage. He candidly owns that he is already rnarHcd. She still 
prcftbcs hiih to go through the ceremony w ith her. She represents U» him that if 
^hey live together without being married she shall be an outcast from society, that 
nobody in India knows that he has a wife, that he may very likely never fall in with 
his wife again, and that she is ready to take the risk. 'I'he lover accordingly agrees 
to go through the forms of marriage. 

It cannot be disputed that there is an irommse difference between these two 
cases. Indeed, in the second case the man c an hardly bo said to have injured any 
individual in such a manner as calls for legal /luiiishmcnt For what individual has 
he injured ? Uis second Wife ? Ho has acted by her eoiftent, and at her solicita- 
tion. His fifstwifo? He has certainly been unfaithful to his first wife. But wo 
have no punishment for ipere conjugal infidelity. He will often havo injured his 
first wife no more than he would have done by keeping a pustress, calling that 
mistress by his own n^thie, introducing her into every society as his wife, an^ pro- 
curing for her the consideration of a wife from* alljliis (ft‘C]uaintan(^;. Hie legal 
rights of the flrrfl wife and of her children remain unaltered. »Sh« is |lie wife ; the 
second is the ermeubine. But suppose that the first wife has* herself left lier Lus- 
band, and is living adultery witfi another man. No individual San then be said 
to be injured by tJfts* second invalid manjSge. Tlie only party injured is society^ 
which has undoubtedly a deep interest in the sacredness cjf mafHmonial contract, 
and which may therefore be justified in punishing those who go through the forms 
of that contract for the purpose of inipd|ing on tlie public. 
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Tlic law of England on the subject of bigamy ap[>ears to us to be in soihe 
ca3Bb too bcvere, and in others too leiytat It seems to bear a close analogy to the 
law of perjury. The English law on these two subjects has been framed less for the 
purpose of preventing people from injuring each other, than for the purpose of pre- 
venting the profanation of a religious ceremony. It therefore makes no distinction 
between perjury which is intended to destroy the life of the bnocent, and perjury 
which is intended to save tlie innocent ; between bigamy which produces the most 
frightful suffering to individuals, and bigamy wliich produces no suffering to indivi- 
duals at all. We have proceeded on a different princi[>le. While we admit that the 
profanation 4>f a ceremony so important to society as that of marriage is 'a great evil, 
wc cannot but think that evil immensely aggravated when the profanation is made 
the means of tricking all innocent wodian into the most miserable of all situations. 
Wc have therefore proposed that a man who cleceives a woman into believing Iiersclf 
ills lawful wife when he knows that she is not so, and induces her, under that per- 
suasion, to cohabit witl\ him should be punished with great severity. 

niicrc arc reasons similar, but not exactly the same, for punishing a woman 
** iv ho i4^cei\ cs a man into contracting with her a rnarriagq wliich she knows to be 
invaUd. I'or this offence vAi propose a punishment which, for rcabons too obvious 
to require explanation, is mu(‘h less severe than that whicii wc liave pro\ided for a 
siniilar deception practised by a man on a woman. 

Wc also propose to punish every jierson who, with what wc have defined a 
fraudulent intention, goes through the forms of a marriage which he knows to be 
invalid 

'W'e do not at iireaent propose any law for punishing a person v.ho, w'itl\,oiit 
practising any tleception, or intending any fraud, goes through the forms of a mar- 
riage which he kmms to be invalid. The difficulty of framing such a law in this 
country is great. To make all classes subject to one law would, cvideiitl), be im- 
po^^ll)Ic. If the law be made dependent on the race, birth-place, or religion of the 
ofiender endless perplexity would arise. Races are mixed ; religion may be changed 
or dissembled. An East Indian, *half English half Asiatic by blood, ma\ call him- 
self a Mahomeiian, or a Hindoo ; and tliere exists no test by which he can be convict- 
ed of deception. We by no means intend to express an opinion tliat these difficul- 
ties may uot lie got ovei*. But we are satisfied that this part of the penal law cannot 
bo brought to perfection till the law of marriage and divorce has l>egn thoroughly 
revised. 

We leave it to his Lord.sbip in Council to consider whi;^ther, during the interval 
which must ctapse befofe thp necessary inquiry can bc^ made, it might not be, on 
the whole better to retain existing law applicable to Christians in India, objec- 
tionable as that law i8,*than to allow absolute impunity to bigamy. 

♦ • 

We considered whether it would advisable to providc^^ punisbment for 
adultery, and in \irden ti> enable ourselves to come to a right conclusion on this 
subject we collected fcicta and opinions from all the three Presidencies. The opi- 
nions differ widely. But as to tfre facts there is a remarkable agreement 
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The following poiitioin wo consider as fidly-establilhed : first, thaf the edstiqg 
laws for the punishment of adultery Bxg ^together inefficacious for the pur})ose of 
preventing injured husbands of the higher classes from taking the law into tlit% own * 
hands ; secondly, ^t scarcely any nativ^ of the hi^ier classe8#ver has rocourso to 
the Courts of law in a case of adultery for redress againsi; cither his wife, oriier^ 
gallant ; thirdly, ^at the husbands who have recourse iu cases ot adultery to the 
Cotirts of law are generally poor men whoso wives have run away, that these husbands* 
seldom have any delicate feelings about the intrigue, but think then^selvcs injured 
by the elopement, that they consider tiieir wives as useful members of tlieir small 
househords, that they generally complain not of the wound given to their affections, 
not of the stain on their honor, but of the loss of a menial w hom they cannot easily 
replan, and that generally their prlhcijlbl object is tyat the woman may be sent 
back. ITie fiction by which sedaction is made the subject of |in action iu tho 
English Courts is, it seems, the rgal^ gist of most proceedings for adultery in tho 
^Jofussil llie essence of the injury is couhidered by tho sufferer as lying in the 
per quod servitium amisit” Wliere the (H>mplainant fioet^not ask to have his wife 
again, he generally demands to be reimbursed for the expcnces of his inarrutgo. 

These things being established it seems to uh no lulvantage is to bo exported 
from providing a punUhmeiit for ailultery. Tho [lojmlatiou sccins to be digidod into 
two classes — those whom neither the existing punishment nor nay punishment which 
wo should feel ourselves justified in proposing will satisfy, and those who consider 
tho injury produced Jiy adultery as one for which a pecuniary compensation uill 
sufficiently atone, lliose whose feelings of honor are jwiinfully afflicted by the 
infidelity of their wives will not apply to the tribunals at all Those ||hoso feelings 
are less delicate will be satisfied by a {layment of money, Tiidcr such cin umstanocs 
we thfek it best to treat adultery merely as a civil injury. 

Some who admit that the penal law now existing on this subject is in practice 
of little or no use, yet think that tho Cknlo ought to eontam a |)rovision against^ 
adultery. ITiey think that such a provision, though inefficacious for the represwiiig 
of vice, would be creditable to the Indian GovcriiHient, and that hy omitting such a 
provision w'e should give a sanction to immorality, 'riiey say, and wo liolicvc with 
truth, that the higher class of nat^es c(»it»ider the existing penal law on the subject 
as far too lenient, and are unable to undiirstand on what principle adultery is treated 
with more tenderness than forgery or perjury. ^ 

• 

T)icm arguments ha\e not ut that adultery ought to )>n rnaiiu puniHh- 

able by law. Wo oafinot adroit that a IVnal Code ia bj' aity meami to be considered 
as a body of etbiej^ tliat the Icgisbture ought 4o puiiUb acU merelv harause those 
acts are immoralf or that because an act is not puiystied at all it follows that the 
l^slatuiw considers that act as innocent MaTiy* things i^hich are not punishable 
are morally worse than dhn^ things which^ are punishable. nun wiio treats a 
generous benefactor with gvnsa ingradtude and insolence) Reserves more severe 
repreheos^ dtan the man who aim a blow in a passion, or breaks a window in a 
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frplic.* Yet Ve have pimishiAents for aseault and mischief, and none for ingratitude. 
The rich man virho refuses a mouthful rice to save a fellow creature from 
'death %ay be a far worse man than the* starving wretch* who snatches and devours 
the rice. Yet we {umish the l&tter for tl^ft, and we do not punish the former for 
)iard-heartedne88. • • 

t • 

lliat some classes of the natives of India disapprove of the lenity with which 
adultery is now punished we fully believe, but this in our opinion is a strong 
argument against punishing adultery at all Ihere are only two courses which in our 
opinion can proi^rly be followed with respect to this and other great immoralities, 
llioy ought to DC punished very severely, or they ought not to be puniohed at all. 
The circumstance that tho 3 ^arc left altogether unpunished does not prove* that 
the Legislature ^oes not regard them with disapprobation. But when they are 
madcjiunishablc the degree of severity of the piyiishment will always be considered 
as indicating the degree of disapprobation with which the Legislature regards tlicm. 
We have no doubt that, thg natives would be far less shocked by tlie total silence 
of the [icnal law touching adultery than by seeing an adulterer sent to prison for a 
few montfis while a coiner is imprisoned for fourteen years. , 

An example will illustrate our meaning. Wc have determined not to make it 
penal in a wealthy man to lot a fellow' creature whose life he could save by dihlmrsing 
a few pice, die at his feet of hunger. No rational {lerson, wc arc convinced, will bujv 
pose because we have framed the law' thus that we do not hojd such inhumanity in 
detestation. But if we had proposed to punish such inhumanity with a fine not 
exceeding fift;^ rupees w'e should have offered a gross outrage to the feelings of man- 
kind. That we do not think a ccrUiiu act a proper subject for penal legislation dues 
not prove that wc do not think that art a great crime. But that thinking itvi pro- 
])er subject for penal legislation we propose to visit it with a slight penalty does 
seem to indicate that w e do not think it a great crime. 

§ 

Nobody proposes that adultery should be punished with a severity at all pro- 
portioned to the misery which it produces in cases whore there is strong affection 
and a quick sensibility to family honor. \Ve apprehend that among the higher classes 
in this country nothing short of death would be considered as an expiation for such a 
wrong. In such a state of society wc think ^ far better that the law should inflict no 
punishment than that it should inflict a punishment which would be regarded as absurd- 
ly and immorally lenient ^ 

• • • 

'ITierc is yet another consideration which we cannot wholly leave out of 
sight llipugh vvG w'cll know that the dearest interests of* the human race 
are closely connected with the chasUty of women, and the sacredness of the 

• * ^ * f • 

i>u]>tinl contract, we cwnot but<fc(I that there are eomc ])ccuuartties in the state 
of society in this colintry which Inay well lead a humane* man to* pause before he 
detennincs to punish tjie infidelity of wives. The condition of the women of this 
couutrx is unhappily very different from that oC the women of England \|^d France. 
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«re mairied while still diUdrsn. Hiejr |ie. often Mgleeled far other wtiNw^ 
while stiU young. They sbsie the attentum of e hnsbend idlh sereral rtrsli^ To 
mefce lews for punidung theenoonsteney of die wife while the lew admits the paan* 
lege of the hushend to fin hie senene with womeot ire coutee ^faich we are moat 
relnctaiat to adopt 1i¥e ere not so risiofiary as to dunk elj^king by law e|i 
eril so deeply rooted in the mannera of the people of this country as polygamy. We 
laare^it to alowt but we trust the oertain opetelion of educatioo and of tame. 
But while it eeist% while it oontinuea to produce its never failing effects on the 
happittess and reepeetabilaty of women, we are not indined to tluow into a scale 
already toe mudi depressed the sdditimial weight of the penal law. We have given 
the reasons which lead us to believe that aiiy*eoactment on this subjbot wodid be 
nugatosy. And we are inclined to think tl^ if not migatory it would be oppressive 
It would strengthen hands already Ipo ‘strong. It would weaken a class already 
too weak. It will be time enouglT to guard the matrimonial contact by penal 
sanctions when that contract beoomes^jibt, reasonable and mutually beneflciaL * 
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NOTE R. 

ON THE CHAPTER OF DEFAMATION. 

The ewence vt th« ofianos of defimMtioo eonsistt in its tendeni^ to eause that 
dascriplkm of pain vhioh is fttt by a person who knows himself to be the ol^t of 
the illifinroraGle santhiMiita of his Allow craatoreat and those iuconvenienoM to 
which a person who is the object of suclyiuifavorable sentiments is exposed. , 

t 

According to the theory of the criminal law of England, the essence of the 
crime of private hbel consists in its tendaicy" to provoke breach of the peace : and, 
though this doctrine has inot, in practice, been followed out to all tlie starfling 
consequences to which it would legitimately lead, it has not failed to produce consi- 
derable inconvenience. 

t ♦ < 

* • 

It^appears to us evident that between the offence of defaining, and the offence 
of provoking to a breach of the peace, there is a distinction as broad as that which 
separates theft and niuider. Defamatory imputations of the worst kind may have 
no tendency to cause acts of violence. Words which convey no discreditable impu- 
tation whatever may have that tendency in the highest degree. Even in cases where 
defamatio^ has a tendency to cause acts of violence, the heinousness of the defama- 
tion considered as defamation is by no means proportioned to its tendency to 
cause such acts : nay, circumstances which are great aggravations of th^^ offenc^ 
considered as defamation, may be great mitigations of the same offence, considered 
as a provocation to a breach of the peace. A scurrilous satire against a friendless 
woman, published by a person who carefully conceals his name, would be defama- 
tion in one of its most odious forms. But it would be only by a legal fiction that 
the satirist could be said to provoke a breach of the peace. On the other hand, an 
imputation on the courage of an officer, contained in a private letter, meant to be 
seen only by that officer and two or tlicne other persons, might, considered as defa- 
mation, be a very venial offence. Bat such ah imputation would have an obvious 
tendency to cause a serious breach of the peace. 

On these grounds we have determined to propose that defamation shall be 
made an offeooei without any referance to ils tendency, to oause acts of illegal 
violence 

We considered whetlTer.itswoald be adnsidsle to make a distinction between 
the dilper«i{ mdUes In w^ich defiunatary imputationa. may be conveyed: and we 
ume to the conclusion that it would not be adviaa^jie to make any such distinctioa. 

By the Englkdi law, defamation is a ^aac only when ih ia 'rorogiheed 1^ 
writing, prinUng, engravS^ or sonyc similar prooeas. Spoken woide raSaetinif ntt 
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• f thote dMir«Mr» bum^wt atrockms may ^ impiitfttkiiia vvlildi AomT iKmlt 
coavtfyt hawttw numeitma nmy be Oie maimifaly whidb a«ieii werds im • 

gtteredy fttniiah ground only lor u ci? il &ttoo. Herein die SiigUill lew ie scefcely • 
eonabtent with itself. Fov if ds&mation be punLibed on eooouii|^of its tendency to 
cauM breech of the peaces spokoif defklietion ought to be jmiislied even 
severely than ilrritim defiunediSet et having that teodency In a hbher degree* A * 
per^n who r^ds in a pan^lot a calumnious reSectioo on himself or og some one • 
for whom he is interesiedi is tesi likely to take a violent revenge than a person who 
hears the same calumnlbus reflecdoD utter^ Public men who have^ by long habit, 
become oalloas lo slander and abuse In a printed (brm, often aliew acute sensibility 
to imputations thrown on them to their faoes^* Indeed defamatory wlrds spokan in 
the paesence of the person who is th^obj^t of them, necessarily have more of the 
character of a personal affront, and ye \herefare more ificely to cause breach of the 
peace, than any printed libel. 

* The distinction which the Enjriish criminal law m|kes between written and 
spoken defamation is generally defended on the ground tiiA written defamatuKi is 
likely to be more widely spread and to be more permanent than spoken deikmation. 
These consideratioiA do not appear to us to be entitled to much weighty l#tlle 
first place it is by no mestu necessarily the fact tliat written defamation is more 
exteusively circulated than spoken defiunation. Written defamation may eon* 
tained in a letter intended for a single eye. Spoken defamation may be lieatd by 
an assembly of many thousands* It seems to us most unreasonable that it sitould 
be penal to say in a plicate letter that a man is dissipated, mid not penal to stand 
up at the town-hall, and there, before the whole society of Calcutta, falsely to accuse 
him of poisoning his father. 

^ • 

In the second place it is not necessarily the fact that the harm caused by 
defamation is proportioned to tlie extent to which the defamation is circulated* 
Some slanders, — and those slanders of a most malignant k[nd,*-^n produce harm 
only while confined to a very small circle, and would lie at once refuted if they 
were published. A malignant whisper addressed to a single hearer, and meant to 
go no further, may indicate greater depravity, may cause more intense misery, and 
may deserve more severe punislimcnt than /i satire which has run through twenty 
editions. A person, for example, ifho, in private conversation, should infuMi into 
the mind of a husband iU<^pidons of the fiilelity of a virtuous wife, might be a defamer 
of a far wcaree description than one who should insert Uie Uid)’s name in a printed 
lampoon* 

p 

It b« allowed that, in gmcral, a printe^ iwry i* likely to liy* lopger than 
« 11017 which ia ool^ ctrcalated in convereat^. But on the other hand it i* fiir 
a«ier hr a ylamniaiM penon to dear hit ^roetpr,* aiilier bf argument, or by 
lagal proeaedingR, •from a*eharge fined is a prtnud |i>rtii,*tli4i fijMt aebiCHng 
nunoor arhich nobody repeat^ exactly^ Be beard it. In general, we beUevtf a 
aiaawoiildntll,r*tiiioaiicwapspcr^MhQrdiacreditabletoJirm which he had the 
meana ahi^^img kaoar tw ayefa a aCmy* **'^*l|^ publbhed, arae onrrent 
naodeqr^ 
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•{5n tlw whole we ere fo fiw (Qpoi^ being eble to diwoverany reeson fiir exaDpU * 
t *ing «ny mode of defamajioii from ell pankhinent, that we hoTe not even thought it 
ri^io provide different d^eee of pwue&inaiKt for different nodes of d^unation. 
We do not conceive that mi this au^ect aiqr general role can» with propriety* be 
li\id down. We £ive therefore thought S beat no leave to tba*Coarts the bnaineaa 
of af^rtioniog pooishment with due r^rd to the cSrcumatanon of every caae. 

• 

* • 

We have thought it ncoenaiy, under the peculiar drcunatancee of thb 

oountiy* to lay down ibr the guidance of the Courts a rule which* if we 
were legislating for a population among whom there was an uniform* standard 
of morality, add honor, might appear superduooa. India is inhabited by races which 
differ widely from each other in manner^ taates, and religious opinions. Practices 
which are r^rded os inndcent by one largi portion of society, excite the horror of 
another large (d)rtion. A Hindoo would be driven to despair if he knew that he was 
bellhved Gy persons of his own race to have dbrfe something, which a Christian or a 
Mussulman would constd^ as indifferent or as laudable. Where such diversitiee of 
opinion exist, that pari of the law which is intended to prevent pain arising from 
opinionHiught to be sufficiently flexible to suit those diversities. We have, there* 
fdrff, dir^ted the Judge not to decide the question whether an*linputation be or be 
not defamatory, by reference to any particular standard, however correct, of honor* 
of moratity* or of taste ; but to extend an impartial protection to opinions which he 
regards as erroneous, and to feelings witli which he has no sympathy. 

There are nine excepted coses, (see Clauses from 470 to*478 inclusive,) in which 
we propose^to tolerate imputations prejudicial to character. 

The exceptidh which stands first in order will probably be thought |]y many 
persons objectionable. It is opposed to the rules of the English criminal law. It 
goes, we fear, beyond what even the boldest reformers of English law have proposed. 
It is at variance with the provisions of the French Code, and with the sentiments of 
the most distinguished French jurists. It is at variance also with the provisions of the 
Code of Louisiana. It is, therefore, with some diffidence that we v'enture to lay 
before the Governor General in Council the results of a long and anxious considers* 
tion of Uiis question. 

The question is whether the truth pf an imputation prgudicial to character 
should, in all cases, exempt* the author of that imputation from punishment es • 
defamer. We conceive that it ought to exempt him. 

It will liardly be disputed, even by those who dissent igsm us on this point* 
that there is a marked distinction between true end fidse iraj^tetions* as respect* 
both the degree of maliglait/ vr^Mh they indicate and the d^ee of n^sdiicf which 
they pr^uce.^ 1 |m 1aecumg« man of what be has «not done implies, in e vast 
iiftjority of cases, greater dqiravitytheh t l yaccn ^ jiimofvidiethehas done. The 
pain which e fidse imputation gives to die j^rsoo who is the of i^ is cleei^ 

uncompensated eviU Thera k no eeMrff wbai^fver. The pell tsoe impm*‘ 

tation gives to die peAon vMw the t^^eet of it is in itself an evilt t im safawni 
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ofight not to be wantonly inflicted. But tbereli often iome ooimterbalancing good** 
A Uue imputation may produce a wholeiome efieot on the* peieon who hasi bg hia 
miaconducty exposed hims^ to iu It may deter others from imitating his example. 
It may set them on jtheir guard agains^ his bad designs* 

Not only do taue imputations generally produce some good tJ counterbalance 
the evil caused by tliem» but in many cases this counterbalancing good appears to 
us greatly to preponderate. However skilfully penal laws may be framed, however 
vigorously they may be carried into execution, many bad practices will always be 
out of reach of the tribunals. The state ^f Society would be If 

public opinion did not repress much that legislators are compelled to tolerate* 
The Vrisest legislatois have felt tliis/ojiil^hhve assigned it as a reason for not 
visiting certain acts with legal punisiuflent that those acts will be sullieirntly punish* 
ed by general disapprobaiioil. It seen)s inconsistent and unwise torely^on ihe 
pi1|^ic opinion* in certain cases as a valuable auxiliary to the law, and at the same 
time to treat the expression of tha^opinion in those very cases as a crime. 

• ' 

Jt is easy to put (j^ises (\jiiout which there couUl scarcely Ire any difTcrence 
opnion. A person who han been guilty of gloss Kets orswiiulling, at the Cape^ 
comes to Calcutta, and proposes to set up a house of agency. A person wh?> has 
been forced to fly fioiii England, on account of his infamous vicei«, repairs to India^ 
opens a school, and exerts liiinscir to obtain pupils. A captain of a ship iiuiiices 
natives to emigraii*, by pryniising to convey them to a country where they iviJI have 
large wages, ami little work. He takes them to a foreign colony where they arc 
treated like slaves, and returns to Jtidiii to hold out sitnilar teiuptation^ fo others. 

A man introduces a common prostitute, as his wife, into the socie<y»of ait the most 
re^tpectable huhes of the IVe&ulency. A person in a iiigh siution is in tiie habit of 
encouraging ruittou^ play ainong young .scrv.ints of ilie ('umpnny. In all these 
* cases, and in many others w hich might be named, we conceive that a writer wlio 
piibiislies the truth renders a great service to the public, and cuiinot, witiioiit a 
violation of every sound principle, be treated as a ciimiiial. 

There are uridoubteilly many caries in which the spreading of true reports 
prejudicial to the character of an indivic|pai i^ouid hurt the ft-elings of that individual, 
without producing compensating advantage iiitiriy other (|uurier. I'he proclauning 
to the world that a man keejia a ,mistres«i, that he in loo much addicted to wine, 
that he is pei^urioiia in his bouar-kcepmg, tliat he is slovenly in Ins pirrson, (lie 
raking up of ridi^ulouw and degrading^stories about the* youthful iiidiscrciions of 
a man who has long lived h^reproochahly as a husband and a futljei, and alio haa 
attained some post whiyh re(]uires graviu, and cvefl aanctiiy of character, cun 
seldom or never produce any good to the public %iiflfi^ieiUHo compciHatc for the 
^in^cn to ibe person attacked, and to ihofie who^aro cotiaectjd with him. 
Yet we greatly doubt whether, Vlyjrc the iinpnmtiojis arc Iruc, it l>c advisable to < 
inflict on the propagators of sudli miserable scamlal any legal ^>uni»hmcnt, in 
addtiiofi to that ^eral aversion and coritanpt with wliicli their calling and their 
persdna are dverr lirherc regarded. Bveii in such cajias •the quealiuo jrlieiber 

2 « 
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'the itnpnbMion be true or *Mse is nftt an uniibportent question. Those who would * ' 
not^ow trutli to be, id such cases, ajustiflcadon, would admit that it ouglit gene- 
rally to be a mitigating circumstance. Imiaed, we md it impossible to imagine 
any case in whiclAre should punish a man who told po more than the truth respect- 
iiig another, as dlvel%ly as if what he told had been a lie invented to blast the 
reputation of tifat other. • 

Tliene two propo^titions then we consider n» established >iirst, that in some 
cnsrK of proieciition for defamation the truth of the imputations alleged to be 
defainAtory ought to be a jfistifioation secondlyt that in the vast majority of such 
cosesy if not fn all, truth, if it be not a justification, ought to be a mitigation. 

From tiiese two propositions a third prgjiosition necessarily follows ; — that in 
iilj cases of prosecution for defamation, if the defendant avers that the imputations 
complained of as defamatory are true, the t^ourt ought to go into the question of 

the truth of those imputations. 

• 

This ought to be <1one, not only injustice to the public, and to the defendant, 
%ht in justice to the innocent complainant. It must hot li»e forgotten that one of 
the most inifiortaiit endu which a person propones to himself in prosecuting a 
slanderer is the refuting of the .sluider. He generally considers the punishment of 
the offender as a secondary object ; and, when there is no circumstance of peculiar 
aggravation iii the case, is often willing to stay proceedings after obtaining a retrac- 
tation nnd apology. To clear his fume is his first object It is, we conceive, an 
object for the attaining of which he is entitled to the assistance of the law. But it 
is an object which cannot be attained unless the Courts go into the question of truth. 

The effect of a rule excluding evidence of the truth is to put on a par descri{i- 
tionsof persons between whom it is desirable to make the widest distinction. Tlie 
public spirited man who warns the mercantile comnumiiy against a notorious cheat, 
or advises families not to admit into their intimacy a practised seducer of innocence, 

U placed on tiie same footing with the slanderer who inventi the most infamous 
inisehoods against persons of the purest choracter. On the other hand, a man who 
has without tlie slightest reason, Hieen held up to the world as a seducer or a 
swindler, is placed in exactly the same situqition with one who well deserves those 
disgraceful names. So defective is life investigation that it leaves a suspicion lying 
on the most innocent, iukI no more tlian a suspicion lying on the most guilty. 

Wo therefore tliink that in all cases prosecution for defamation the Courts 
otigiit to allow the (]uo$tion of truth to be f|;oiie into. Ifut if in all cases the Courts 
aliuw'the question of truth to be gone into, we are wtiafied that no respectable 
pei'ton will venture to ipstitutc atprosccotion for defamation in a case in which lie 
knows that t)^ tr^ith of the* (fefiimatory matter is likely to be proved. He wi!! fed 
'• tliafby (Iroswuting hif should injqre bis own clmriibter &r*more deeply than any 
liltcller can do. « However disagreeable it may lie to hia feelings that a discreditabie 
story concerning liim should be repeated iit society, aud should'Avnish paragraphs 
for the newspapers, i^ must be mudi eiUre disagreeable thlt sum % stoiy shoild 
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b« proved, in open Court, by legal evidence. 'Cy*proseAiting he turns vhw wa« MP 
most a strong su^ilcion into an absolute «ei}aituy. While forbears to prosetute^ 
B>any people will probably disbelieve the scamlajous repoft : many will doubt aSout 
its truth. The mere circumstance that be abstams from prMocuaiitg is no proof of 
guilt. It is notorioas iliat slaiglers tre utlen passed by with nilent contempt By 
those who are thr,objects of them. Indeed, in a countiy wh<are the press is 
free,wi man whose station exposes him to remark would have nothing \o do but 
to prosecute, if he sitould inititnte legal proeaedings every time that he might be 
calumniated. 

It seems to us therefore ceruin that a man on whose character imputations 
have^en thrown which can be proved to heHrue will, he possess ordinary pru«« 
dcnce, and ortlinary scndbility, abslpin from basing recourse to n^Court of law, 
which will fully investigate the truth ^of tho<«e imputations. By having racoursi to 
a Court of ISw he would show that he belonged to a class of persons who aie the 
last that a legidalor would wish to I'avor, to that cU^ of i)eriton«; in whom the sense 
of shame is weak, and the malicious passions strong, anif who are content incur 
dishonor for the chance of obtaining revenge. ^ ^ 

• 

Being therefore of opinion that, in all cases of pri>si*culiou for deftatmtioti, 
evidence of the truth of tliu impuuuioiis alleged to be dcfainutory otiglii to bo re- 
ceived, and being of opinion that practically there is no ddfen neo between receiving 
evidence of truth and allowing iruih to Ik? a justification, we have thought it advis- 
able to provide, expreasly, that trullt shall always be a juaification. By fmiuitig 
the law thus we have not in tlie smallest degree diminished the real security of 
private character, or the real risk of detraction. VVe have merely made the lan- 
guage o(the Code correspond with its virtual operation. 

As we are satisfied that no practical mischief will be pioduced by tin* rule 
whicli we have proposed, we think that its |)errect simplicity ami certainty are 
strong reasons for dopting it* 

If it be not adoptetl it will be ncccsuary (o lake one of two rour*»e« j ciiher to 
provide that truth nhall ill no case be^a juslificrtlioii, or to provide that truth shall 
be a juMification in some cases, and not hi snlim. 1 o the former course we feel, 
for reasons which we hove already anttigiitid, msurmuuntidilc objections. The cfTcCt 
of such a s^Bte of the law would Im; that eminent public services would often be 
treated as criipes. If the latter cour|e be taken, we are convinced that it would bo 
found impossible to drawMiiiy line approaching to accaral^^ We are convinced llwt 
it would be necessary ^ci leave to the Judges an altidst boundless discretioA, a dis- 
cretion which no two Judges would exercise in ihe some manner. « 

* • • • 

It lias been soj^ested (b i», from quartyrs eritit1eil*to great Vs|f)ect. fliat ila 
would be a preferable course tovadmit in every ca(»e the truth of mutter ali«*ged to 
be defanutorj^tlTbe given in evidence, for tlie purpose of proving that tiic accused 
person hcuhnot aded maliciously; butr not to allow tlt% proof the truth to be a 
justification if it should apficar that reputation Itlid been miyiciuusly assaUcMl. 
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• If a jjirovUion of this Und werek adopted it wonld, for the reasons which we 
’ have already given, been practice nuga^ry. >For no respectable person would 
prosecute the author of an unpntation*which could be pfoved to be true. And we 
take it for granted that the law of procedure will not be framed in so cruel and 
, unreasonable a roa«Dei;a8 to permit a proseefttion ^r defamation to he instituted in 
opposition to the wishes of the person defamed. Such a p^wer of prosecution 
would scarcely ever be used by a friend of the person defamed : it would nev^r be 
used by a judicious friend : and it would be a most formidable weapon in the hands 
of a malignant enemy. 

Ilut if life provision which we afe considering were not certain to be in practice 
nugatory, wcshould think jt a highly olij^tionable provision. When an act is of such a 
description th^t it would be better that it should not be done, it is quite proper to look 
at Jlie mptives and intentions of the doer for the purpose of deciding whether he sliall 
be punished or not. But when an act which isVcally useful to society,— jfti act of a sort 
which it is desirable to encourage, has been dune, it is absurd to inquire into the motives 
of the doer fur the pur{K>.se fif punishing him if it shall appear that his motives were bad. 

If A kills Z it is proper U> inquire whether the killing was malicious : for 
kiiling#is jirima facie a bad act* But if A saves Z’s life no tribunal inquires whether 
A did so from good feeling or i'roiti malice to some perhoii who was bound to 
po}' Z an annuity* For it is better that humoii life should be saved from malice 
than not at all. If A sets on fire a quantity of cotton belonging to Z| it proper 
to incjuire whether A acted maliciously* For the destruction of valuable property 
by fire is p^ima facie a bad act. But if Z*s cotton is burning, and A puts it out, 
no tribunal inquires whether A did so from good feeling, or from malice to some 
Ollier dealer in cotton who, if Z*s stock hod been destroyed, would have beey a great 
gainer. For the saving of valuable property from destruction is an act which it is 
desirable to encourage ; and it is better that such property should be saved from 
bad motives tlian that it should be suffered to perish. Since th^D no act ought to 
be made punishable on account of malicious intention, unless yme in itself an act of 
a kind which it is desirable to prevent, it follows that .^lolice is not a test which 
can with propriety be used for thq* purpose of deterihiuing what true imputa- 
tions on character ought to be ptmished,' and wbkt true imputations on cha- 
racter ought not to lie punished* F^r throwing of true impuiations on eba- 
ractci IS not pnma facte ajiernicious act* It may indeetl be a very pernicious act. 
But we arc not prepared to say that in majority of instances it is so. We are 
sure that it is often a great public ^rvtce ; and we are sure that it may be very 
pernicious when it is not done from malice, and dial it may*)>e a great public service 
wlieii it i.s done from malice. It^s perfectly conceivable tha^a person might, from 
no malicious feeling, but from anjionest though austere add injudicious zeal for' 
what he might consider as the* interests of religion and nfiirality, djpag befortwd'Vi^ 
public /railtics w^iich it would be far better to leave in abscuritys It is also perfect- 
ly conceivable that^ a (lerson who has been concerned in some odious league of 
Aillainy and has quarrelled with his accqinplices, may, fi^om \indictive feelings, 
publish the history of their |^roceedingK, and1q;iay by ^oing so render \ great service 
to bocieij^. * Suppose diat a knot of. sharpers lives by seducii^ young men to the 
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gaming tiSble and pillaging them to their laA rupee. * Suppose that oneof thesj! 
knavest thinking himself ill* used in die dkiaionof the plunUer, should revenge Jiim” 
self by printing an account of the transactions in which he has been concerned. 
He is prosecuted by* the* rest of the gang for defamation. * He proves diat 
every, word in his account is But it is admitted that lAs only motives Air 
publishing it were aancorous hatred and disappointed rapacity. I^ould surely be 
mobC unreasonable in the Coart to soy — ** You have told the public a truth which 
it gready concerned the public to know. You have been the saving of many 
promising youths. You have been the means of ridding society of a dreadful pei^t. 
You have done in short what it was most desirable that you 8houl|] do. Out at 
you Ihive done this not from public spirit, hut frOm dislike of your old iissociates» 
we pronounce y^iu guilty of an offence,* lyichcOndemn you^o fine and imprisonment.'* 

• •• • 

It b evident that society cannot spare any portion of the services which ft receieea. 
Far from scrutiniainf^ die piotives which lead people to render such services and 
punishing such services when they proceed from Lpd motives, all societies are in tho 
* habit of offering motives addressed to the selfish passions of had men for thejfiurpose 
of inducing those men to do what is beneficial to die mass. We offer pardons^Uld 
pecuniary rewards to the worst members of life community for die purpose of 
inducing them to betray their accomplices m guilt. That the quarrels of rogues are 
the security of honest men is an important truth which has pashed into a proverb ; 
and of that security we should to a certain extent dcpiive honest men if wc were to 
make it on offence iti one rogue to speak the truth about another rogue under the 
iiifiueticc of passiona excited in the course of a rpnirrel. 

w 

We have hitherto argued this point on the supposition that by nraltce is meant 
^real my4ice, and not a fictitious, a. constructive malice. We have the strongest 
objections to introducing into the Code aucli a kind of iiiahee — a malice of winch 
a person may be ac(|uitted when it is clear that he has acted from the most deadly 
personal rancour, and found guilty when those who find him guilty are satisfied liiaf 
he has acted only from the best feelings, «*a malice which may be only the technical 
name for benevolence. 

* 

On these grounds, we recommend to ahe Governor General in Council that 
the first exception, as we have drawA it, be suffered to staml part of the Cmle. 

The remaining exceptions will not require so long a defence. By Clause i71 
we allow file public conduct of public functtoiiaries to, be discussed, provided that 
such discussion be concocted in goo9 faith. That the advantages arUiitg from such 
discussion far more than compensate fur the pam jgirhic\i it occasionally gives, wilj 
hardly be disputed \ff any English statesman 

But there arc public men who arc not public functionaries, l^ersqps w^o hold 
wffice may yet, in this countfcrf t*ke a very active part in urging or opposing tluf 
adoption of meq|iures in which tlie ctjmmunity is deeply interested. It appears 
dear to uibUiat esery person ought tf^be allowed to comment, in good faith, oti Hm 
proceedings of these volunteer servanu of th^ public, with die same freedom will 
which Wb allow him to comment on the proceedings of (ha official servants of tin 
public. We have pfbvided finr dun by Clause 472. 

2 b 
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» By clause 473 weliaVe allowed all {lersona freely to discuas im good kkb the 
prQceediugs of Courts of Uw, and (he pharaciera of partiea^ agentai and witneaaesy 
as connected with those prpceedioga. ^It is alnioat umveraally acknowledged that 
the Courts of lawapught to be thrown open\o the public* *Oiit the advantage of 
throwing them open to^he public will be small ipd^ed, if,(be fcw wlio are able to 
•press their way kito a Court are forbidden to report what haa^ passed there to the 
* vast numbers who were alieeut, or if those who arc allowed to know what haa 
poised are not allowed to comment on what has passed. 'I'he only reason tliat the 
whole community is not admitted Co hear every trial that takes place is that it ia 
physically impossible that they should find room ; and by Clause 473 we do our 
best to counteract the effect of this physical impossibility. • 

Whether j[)ublic writers ought to be allowe^ to publish comments on triidS) 
wbije thi^e trials are stili pending, is a question which, in the present state of India, 
it is hardly worth while to discuss. We have not thought it necessary to insert any 
provision on that subject in the Chapter of offences against public justice ; and such 
a provibion, even if it were necessary, would evidently not belong to the head of * 
defamnuon for the barm clone by such comments, as respects public justice, is exactly 
the same when the conimenU are feudatory as wlim they uie at>ubive. 

By Clause 474 we allow evny person to cijticise, in good faith, published 
books, wuiks of art which are publicly exhibited, and other similar parrurinances. 

fl 

• By Clause 475 wc allow a person under whose authority^ others have been placed 
either by t^^ii^ir own consent, or by the law, to censure, in good faith, those wiio are 
so placed under his authority, as far as regards matter to which that authority 
relates, * , 

By Clause 476 we ollow a person to prefer an accusation against another, in 
good failh, to any person who has lawful authority to restrain or puiinh the 
accused. 

By Clause 477 we hove excepted from the definition of defamation private 
oommunications which a person makes, fe good faith, for the protection of bis own 
interests; and by Clause 473 we have exceptefi private communications which a 
person makes in good faith for the bene^t of others. 

It will lie observed Uiat in the eight last exceptions we do not require that an 
imputatiuii should be true. We require only tTiat it shoul4,be made in good faith. 
For to rq;]uire in these cases that jhe imputation should be tru^ would be to render 
these exceptions mere nullities. Whether a public ihnetionaiy Is or is not fit for his 
situation ; — whetlfer a person whu has bestirred himself to gelTup a petiyon in favour 
of a public ro,easiA« ought {o considered as an enlightenfid *»nd public spirited 
eftUen, or as a foolish meddler ; — whether a peraoit has been tried for an oibuce'*^ 

was, or was not guilty which of two wita^as«s who contradicted, each other on a 
trial ought to be believed :->wlwth«r • portrait t) like :~whelli« • song Lawbeen well . 
sung svheiher a book is Veil written ;~«ke«e are quoatens about whkb honest 
Mid discerning men maj^ Hold opimona diametrically : And to require e 

<nian to prove to the saiUfactioDi of a Court of «law the Jms 
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expressed on su^ t question is a right opinion, lii to pMilbk sU discussion on itidh 
questions. The same may be said of those private comutunications which we pro- 
pose to allow. It is plainly desirable that a merchant should disdpse to his {>a?tnefi 
his unfavorable opinion oflthe honesty of a^person with whom tlmfirin has dealings. 
It is tdesirable thst a^fitlher should caution his son agatnst marrying a womaif of 
bad character, fiut if the mercliant U permitted to say to hit partners, if the 
father is permitted to say to his son, only what can be legally proved befike a Court, 
it is evident that the permission is worth nothing. 

Whether an imputation be or bi« not made in good faith is a question for tlie 
Coufts of law. The burden of the proof wiif he sometimes on the person who has 
made the impntation, and sonirtiines*o^ ali^ person ot^ whom iIk* inipuiation ha«« 
been thrown. No general rule can* be laid down. Yet scarcely^ any case could 
arise respecting which a sensible an4 impartial judge would feel miy doirtiU If^ for 
example, a p*ublic ftlhctionary were to prosecute for defamation a writer who had 
described him in general terms as incapable, the Court would probably require tha 
* prosecutor to give some proof of ba<i faith. If tlie (irosecutur had no such jiroof to 
offer, the defendant ^ould be acf|nttted. If the prosecutor were to prove thst^t|^a 
defendant had appli^ to him for money, had p^inised to write In his pniiirc if iha 
money were advanced, and had threatened to abuse him if the money wore vathheidp 
the Court would firobably be of opinion that llic defendant bad not written in good 
fuilh, and would convict him. 

• • 

On the other hand if the imputation were an imputmioii ofsome particufar 

fact, or ail iinpui.iuoii winch, thoiigli general in form, yet implied the tratli of soma 
particular fact which, if true, might be pruved, tha Court would probslily hold that 
*^the*buaierr ut proving good faith lay on the defendant. Thus if a periMni were to 
piiblMh that a Collector wa^ in the habit of receiving bribes from the MiTuiidari of 
his district, niul were unable to speedy a single case, or to give any authority for 
his (iHsertion, the Ci>urf>« would probably be of opinion that the imputation bod not 
been made in good faith. 

Again ; if a critic described a writer as a, plagiarist, the Courts would not con* 
siiler thi) as defamation wnliont ver^ stroiig proof of liad faith. Ihit if it were 
proved that iht critic had, like Laurler, ^iiiUr^Hilated pa>iHage8 in old books in 
order to bear out the charge of plagiarism, tlic Coprt wcKild doubtless be of 
ofiinion that he bad not ^criticised in giKxl faith, and would convict him of 
difiimaiion. 

It will Ihi necessary U> provide in the Code o( I’rcKkrdure rules for pleading in 
cases of defamation, 4hich may give to an uuioc^nt man ^who has been calutiiniaied 
• the means of pleariiig Ilfs character. It will be prd|K!r to provide that a defendant 
who is accused of dekunationf and who rests his defence oo the trut& ofihe impuU* 
^'"^n'ldleged to be definnatory, s^ll be held strictly to the proof qf the substance oi 
the impulaticMi if*^ imputation be particular, and shall be compelled to descend to 
particularain (lis plea, if the imputatiq^ be general. It will noU be expected tliatwe 
should here go into any details respecting the lew of criminal pleading. ^ it is soffi* 



( 104 ) 


dent here to saj that the ini^rtan<fe of firaming that part of the law in such a man- 
^ ner^ to give full protection to persoi^s w|ioae character has been unjustly aspersed 
has not escaped ojir attention. 

* Wo may here obseave that an imputation wh^h»is not, defamatory may, ynder 
certain circumstaflces, be punishable on other grountfi. Such yn imputation may 
be intended to excite disaffection. If so, though not punishable as defamation, it 
will be punishable as sedition. An attack made, in good faith, on the public admi- 
fiistralion of tlie Governor of a Presidency will iii no case be a defamation. But 
if the author of it designed to inflame the people against the Government, be will 
be liable to punishment under Clause*! 13. * • 

•, * * . 

Again, an imputation Which is not defamabo/y may be intended to excite a myb 
to ^lenofc kgainst an individual. If so the author of the imputatioti is punishable 
under Clause 94. * 

« . 

Agj^in, an imputation which is not defamatory may be uttered in the hearing 
ofiiihe person who is the object of it for the purpose of wantonly and maliciously 
annoying that person. If so, it i^puntshable under Clause 485. There arc many 
cases irwwhich it is fit that unpleasant truth should be told respecting an individual. 
But there is no case in which it is desirable that such truth should be told in such 
a way that the telling of it is a gross personal outrage. A person who has detected, 
or thinks tiMt he has detected a dishonest misrepresentation in a book has a right 
to expose it publicly. But he cannot be allowed to intrude into the presence of the 
author of the book, and to tell him to his face that he is a liar. A person who 
khows the mistress of a female school to be a woman of infamous character deserves 
well of society if he states what he knows* But he cannot be allowed to*fol{pw her > 
through the streets calling her by opprobrious names, therngh he may be able to 
prove that all those names were merited. A person who brings to notice tlie mal- 
versation of a public functionary deserves applause. But a person who hangs a 
public functionary in effigy at that functionary's door, with an opprobrious label, 
does what cannot be permitted even though every word on the label, and every 
imputation which the exhibition was n^eant to convey, may be perfectly true. 

• 

We do not apprehend that the Clauses refatin^; to the printers and publishers of 
defamatory matter require ^ny explanation or defence. 


FINIS. 


PlimtM at th» tfMtant Orpkaa Prtu, *• O. tf . HaNwnni. 










